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PKEFACE. 

This book is the first part of the work published in 1884 
and entitled *An Introduction to the Study of Justinian's 
'Digest, containing an account of its composition and of the 
'jurists used or referred to therein, together with a full Com- 
* mentary on one title (de usufructu)\ 

In compliance with a wish expressed in several quarters, the 
two parts, viz. the Introduction properly so called, and the 
Commentary on the title de usufrvjctu^ are now issued sepa- 
rately. The work can however still be obtained in its complete 
form as originally published. 

' This first part ', as I stated in the original Preface, * gives 
an account of the composition of the Digest and a brief notice 
of each of the jurists, both those from whose writings the 
Digest has been compiled and those who are cited or referred 
to in it. Some information of this kind is given in Histories 
and Institutional treatises on Roman law, but neither the 
order of the titles nor the order of the extracts seems to me 
treated satisfactorily. On the latter point no doubt everyone 
mentions Bluhme's discovery, but I am not aware of any ex- 
position of it, except Bluhme's own, going into sufficient detail 
to shew its importance in the practical study and interpreta- 
tion of the Digest. Further, I have thought it well to shew 
clearly by juxtaposition of some extracts with the originals, 
what the character of Tribonian's revision was. 

' The account of the Jurists is fuller than is found in general 
histories of Roman law. That this account is after all in 
many cases very meagre, is due, mainly at least, to the want 
of trustworthy materials. I have refrained here and elsewhere 
from giving reins to imagination, and have endeavoured to let 
my readers see what may fairly be treated as known and what 
is matter of inference and conjecture '. 

359170 



Preface. 

The Table of Contents is retained in its original form, and 
the work is unaltered in other respects also. 

References to pages with roman numerals are to this first 
part: those to pages with arable numerals are to the second 
part. 

Attention is requested to the list of Corrigenda, 

H. J. ROBY. 



„llnb toai barf§ vietSorte? Hi faVfetUc^e 9le(^t mify totl^tm bad 9l5mtf(^e ^tx^ no(^ 
feutiged 3^g8 geregtett kvirb, tfl ia 9lt(^td anbetd benn l^e^bnifc^e SQSei^^eit, kvelc^ed bie 
Slomer, e^e benn 9{oma von (Sl^rtflo gel^ort l^at, gefc^t unb georbnet ffaUn. Unb i(^ aifyt 
kvol^t n>%inn t^t atte 3uriflen in etnen Stud^tn gebacfen unb aUt SBetfen in einen %xant 
gel6taut h^ttrben, fte fottten nic^t alletn bie ®a(^en unb <6dnbet unangefaffet taf[en, fonbetn 
au(^ ni(^t fo lool^l bavon reben no^ benfen fonnen. ^enn fotc^e Seute l^a^en ftc^ in gro^en 
^Anbein mfiffen ill6en, finb barju mtt grower ^etnunft unb ^etflanb U^ahtt geioeft. 
@umma fie l^olBen gete^t unb loerben nid^t mel^t lel6en, bie fotc^e SBei^^eit im \»tltlx^tn 
JRegiment gel^abt ]^a:6en." Lutheb^ {0pp. Altenh, T, 6. f. 203 sq. len, 6. p. 166). 

" Dizi saepias post scripta geometrarum nihil extare quod ui ao subtilitate 
oom Bomanorom Inreoonsnltoram soriptis comparari possit, tantum nemi inest, 
tantum profunditatis." Leibnitz^ (Op, 4, 3. 267). 

Itntet ungttnftigen ^etl^dUniffen tourben 3uftiniand ®ammtungen untemommen, unb 
bennpifi gefd^al^ bie Sludh^a^l mit fo xkl @inn unb %\tU, ba^ n>ir nad^ S)rei3el^enl^unbert 3al^rett 
fafl l6If^ QXii biefen fd^^txxx, unb (ei grof en £u(fen unfret l^iflorifc^en Jtenntnif , ben ®eifl bed 
!R5mif(^en dted^td :6egreifen fonnen....S)ie eigenen (Sonftitutionen 3ufliniand ftnb aUetbingd 
von verd(^iebenem SBertl^e, oBer ein grof er ^txi berfel^en verbient bad £o( ber voHfldnb' 
ingflen (Srinftc^t unb 3ki>e(!maf igfeit, unb Spieled, ta<a und aid ^etunflattung bed olten Slec^td 
erfd^eint, ift nut ber \>etfidnbige 9ludbru(! ber ^lenbetungen, h^elc^e gan) \>on fe(:6fl, unb ol^ne 
Stttl^un (ined ®efe^ge:6etd, eingetreten maren. Sayiont ((9ef(^. i. § 5). 

"With all their errors and imperfections, the Pandects are the greatest 
repository of sound legal principles applied to the private rights and basiness of 
mankind that has eyer appeared in any age or nation**' Chamcellob Kent 
(Comm, i. p. 641). 

** Hoc non ignoro neram utilitatem libri pendere ab nninersa homm stndi- 
orom oondicione, mazime a felici ioris pmdentiae litteraromque Latinarom 
oommonione, quae hodie iacet, nee iuri magis operam dant Latine docti quam 
iurispmdentes Latine sciunt. sunt qui dum huic meae operae fauent putant 
fieri posse ut studia reuirescant : nee desperandum est. uideant qui hodie iuri 
operam dant adulescentes ingenui : apud eos enim stat, utrum perduratura sit 
ars iuris nobilis et liberalis an in artificium sordidum degeneratura. ius 
Bomanum oreatum ingenio populi ad id ipsum nati, perpolitum decursu illo 
mirabili per uiginti saecula nationesque quae fuerunt quaeque sunt omnium 
principes, tamquam nobile aurum identidem decoctum splendet hodie splendore 
non inmiinuto aetate, sed adaucto : et ut causarum patroni idonei iudicesque 
sagaoes et religiosi etiam eo non adhibito institui possint, tamen ut studium 
efficiatur liberali homine dignum, id est eo qui hoc intellexit neminem plene 
niuere diem praesentem nisi memorem dierum praeteritorum, opus est iure 
Bomano, ooniuncto cum ipsorum populorum tam Bomani quam nostri creatione 
et formatione, uitae communi autem neque ita applioato ut animus adulescentis 
a libero motn statim in sordium eins uincula abripiatur neque ita ab ea alieno 
Qt ex tirodnio ad arma difficilis transitus sit." Th. Mommsen {Praef. ad Digest, 
p. Izzz). 

1 These two passages are given as quoted by Rudorff, Gesch. i. p. 364. 



PKEFACE. 

It is not unusual for students who have read the Institutes 
of Gaius and Justinian to proceed to the Digest. But the 
Digest is not easy. Neither the arrangement nor the method 
nor in some respects the phraseology is the same as that of the 
Institutes, and whatever title is taken up seems to presume 
a knowledge of a good many other titles. Yet, so far as I 
am aware, there is no edition of any part of it, at least in 
modem times, which furnishes help of the same kind as that, 
which is expected and given in many editions of classical 
authors. The present book is an attempt in some degree to 
supply this want. 

The first part gives an account of the composition of the 
Digest and a brief notice of each of the jurists, both those 
from whose writings the Digest has been compiled and those 
who are cited or referred to in it. Some information of this 
kind is given in Histories and Institutional treatises on Roman 
law, but neither the order of the titles nor the order of the 
extracts seems to me treated satisfactorily. On the latter 
point no doubt everyone mentions Bluhme's discovery, but I 
am not aware of any exposition of it, except Bluhme's own, 
going into sufficient detail to shew its importance in the 
practical study and interpretation of the Digest. Further, I 
have thought it well to shew clearly by juxtaposition of some 
extracts with the originals, what the character of Tribonian's 
revision was. 

The account of the Jurists is fuller than is found in general 
histories of Roman law. That this account is after all in 
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many cases very meagre, is due, mainly at least, to the want 
of trustworthy materials. I have refrained here and elsewhere 
from giving reins to imagination, and have endeavoured to let 
my readers see what may fairly be treated as known and what 
is matter of inference and conjecture. 

One title fully explained seemed to me more likely to 
introduce a student to the intelligent study of the Digest than 
a longer portion less thoroughly treated. Accident determined 
the selection of the title de vsufructu, but I have seen no 
reason for regretting the choice. There is much in the doctrine 
of usufruct which closely resembles our law of life interests, 
but there is also much which is specially Roman ; and, as will 
be seen, a good many other parts of the law come naturally into 
notice in dealing with this. It is also not a little advantage 
that the corresponding title of the Basilica is one of those 
which have been edited by Zacharia von Lingenthal, with the 
Byzantine comments conveniently arranged. The Vatican 
Fragments contain a number of extracts on Usufruct, which 
furnish important comparisons with the Digest. 

The text of the title de usufructu is that of Mommsen, with 
a few conjectural alterations. Whenever it deviates in any 
matter of moment from the Florentine text (i.e. represents 
neither that of the original copyist nor of the corrector) the 
fact is noted at the foot of the page. The arrangement of the 
text is my own. 

My notes it will be seen are legal, philological, and anti- 
quarian. They are of course much longer and more numerous 
than would properly accompany an edition of the Digest or of 
a large part of it. It seemed desirable to explain the meaning 
of a word or expression, not merely so far as the particular 
passage in question was concerned, but also as the student 
might find it in other parts of the Digest. A brief summary 
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of the law on many matters has been given^ partly to remind 
the student of its relation to the particular question in hand, 
and partly because what may be already familiar to him from, 
the Institutes will be found to assume a somewhat different 
aspect under different treatment. 

Having had no predecessors in this particular field of anno- 
tation I have no special obligations to acknowledge here. 
Throughout the book I have tried to take my information 
from the original sources, and to depend on others only when 
the matter in question was large in itself and not closely 
connected with my subject. Whenever I have made any dis- 
tinctive use of modem writers, or have thought the reader 
might like a fuller or different statement, I have given the 
requisite reference. 

But a vast general debt I am anxious to proclaim. No 
one who cares for Roman law and philology can fail to feel 
the heartiest gratitude to the noble school of workers and 
writers, of whom as jurists, historians and philologers the leaders 
and types in their respective generations and lines are Savigny 
and Mommsen. 

I have to express my thanks to the Syndics of the Uni- 
versity Press for undertaking the publication of this book ; and 
to the Rev. Joseph B. Mayor, Editor of Cicero's de Natura 
Decynvm, for having kindly read and criticised some of the 
proof sheets. 

Corrections will be welcome. One who writes on subjects 
of this nature, without the assistance and check of colleagues 
or pupils, and with the resources of a private library only, 
stands especially in need of criticism from his readers. 

H. J. ROBY. 

Wood Hill, Pendleton, 
May 1884. 
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CORRIGENDA ET ADDENDA. 

(ThiB list contains several errors and omissions which were not noted at the 

time of the earlier issues.) 

Page zzii, line 14 from bottom, for ^Theodosian' read ^Theodosius*. 

„ zxyii, note, add *H. Pemice (Miscellanea p. 107 sqq.) makes it probable 
that dupandius referred originally to the small daily pay of gladiator- 
papils who were thence called dupondii or dipundii (pp. 143, 150). This 
term for * recruits' was transferred to young soldiers, and hence to 
jurists in training (cf. Lyd. wept firjvuif p. 109 Bekk.) *, 
„ xxxiv, lines 5, 6 from bottom, dele *as in Gains'. 
„ XXXV, line 18 from bottom, for vi. read v. 
„ xxxix, line 18 from bottom, for xrv. — xvii. read xrv. — ^xvi. 
lix, line 11 from bottom, for *§ 2* read *pr.'. 
Ixxx, line 6 from bottom, for * context' reiE^L * content'. 
Ixxxiv, line 7 from top, after *we know not' add *but a probable explana- 
tion is given by Buschke Jur. AntejvM, p. 436, ed. 4, who compares 
Cod. Theod. ix. 43 init.*. 
xciii, line 10 from bottom, for * Sex.' read * L.' 
ci, \me 8 from bottom, for *Curius' read 'Canius'. 
ci, line 6 from bottom, after Rutilius insert ^Cic. Or, n. 69). 
„ cviii, line 4 from top, add *For the so-called Muciana pra^emmtio see 

D. XXIV. 1. 1 61 ; Cod. Just. v. 16, 16'. 
„ oxvii, line 27 from bottom, for * conspiracy* read 'auspices'. 
„ cxxi, line 20 from top, for 'Ars Poetica 37' read *-4r« Poetica 371'. 
„ cxxxiii, line 6 from top, add *But most modem jurists hold that Justinian 

sanctioned the Sabinian view. See Amdts-Gliick XLvm. p. 264 sqq.' 
„ cxxxiv, line 15 from bottom, for * Proculian view (Inst. iii. 19. § 11) * read 
•Sabinian view (Inst. ii. 14. § 10; Dig. xxxv. 1. 1 3; 1 6. § 1)'. 
cxxxvii, line 18 from bottom, for perpetuo read perpetua. 
cxlii, line 19 from bottom, for * a.d. 16 ' read * a.d. 13 *. 
cxlii, line 6 from bottom, after * Caesar' insert (Cic. Fam. vm. 8. §§5, 6). 
clix, lauolenus. Mommsen refers to this jurist the following inscription 
fiom Nadinum in Dacia. Corp. I. L. ui. No. 2864 : add. ni. p. 1062. 
C. Octauio Fidio Tossiano laoleno Prisco l^egato) leg^ionis) iv 
Flau(iae), l(egato) leg(ionis) m Aug(ustae), iuridico prouiDc(iae) Brit- 
taniae, leg(ato) consulari prouinc(iae) G^rm(aniae) Superioris, legato 
consulari prouinc(iae) Syriae, proconsuli prouinc(iae) Africae, pontifici 
P. Mutilius P. F. Cla. Crispinus t(estamento) p(oni) i(ussit) amico 
carissimo. A grant of privileges to veterans (found at Mayence) 
mentions I. lauolenus Priscus as commander in Upper Germany 
A.D. 90. The praenomen Caius in the Dacian inscription and 1 (which 
may stand for I, L or T, but apparently as Mommsen argues from 
the name of a priest's freedman Corp. I. L, vi. 2184, 2185 stands 
here for Lucius), is however a difficulty. See Monunsen Eph. Epig. 
V. p. 655. 
„ clxviii, line 16 from top. This unknown jurist *Tuscianus' perhaps owes 
his existence to a misunderstanding of * Tossianus ' which the inscription 
just quoted gives as one of the names of lauolenus. 
„ clxxxv, line 4 from bottom, after *sent' insert *anno 184*. 
dxxxix, line 11 from bottom, for *xli. 1' read *xli. 2'. 
ccxiii, line 5 from bottom. It should be remembered that such forms as 
mandauero are called futures subjunctive by Priscian (Inst. vm. 
§§ 55, 57). 
ccxvi, line 13 from bottom, for * present' read 'perfect'. 
„ ccxlix, line 2 from bottom, for *2 vols.' read *1877'. 
„ ccliv, line 20 from bottom, for 'Particular' read 'General'. 
„ cclxxvii, line 27 from bottom, for 977 read 997. 
„ cclxxviii, line 15 from bottom, for *Ualentinianas' read Ualentinunus. 

Just. Introd. 
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PART I. 



CHAPTER I. 



INTRODUCTORY. 



When Uprauda the Slave or Goth, reigning under the name of 
Justinian, essayed the reformation of the laws of Rome and accom' 
plished it in seven years, he undertook and performed ar task which, 
in point of difficulty and usefulness, is not undeserving even of the 
highflown praise which he has himself bestowed upon it. It is 
remarkable that the nephew of a barbarian peasant should, in the 
first year of his obtaining the Empire of the East, have conceived or 
adopted so bold a design : it is much more remarkable that within so 
few years he should have executed in masterly fatihion the codification 
of the jurisprudence and legislation of more than seven hundred years, 
from Cato the Censor to his own time. But it is a still more striking 
fact that the law books, issued at Constantinople by Justinian for the 
lands surrounding the Eastern half of the Mediterranean in the 
beginning of the sixth century of our era, should be directly or in- 
directly a large, or even the principal, source of private law in all the 
civilized countries of the world in the nineteenth century. As a basis 
for the scientific study of law Justinian's law books have still no rival. 
We in England do not stand in the same close and direct connexion 
with them that our continental neighbours do. No part of the 
Digest or Code is law with us, or is now of more than illustrative or 
casual bearing on the decisions of our courts. But partly through 
the early law-writers, much more through the Chancellor's jurisdic- 
tion, and partly, perhaps in an increasing degree, through intercourse 
with other nations and through literary and professional training, 
the Roman law has materially helped, and is still helping, to form 
our rules for the business of life. It may be that a cultivated nation 
having to form laws for itself would naturally devise a body of rules 
in many respects very similar to those actually in force here or on 
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the continent: but cultivated nations do not exist without laws 
already ; and laws are not sudden creations but the slow growth of 
time, in other words their shape is due to a nation's past history 
as well as to the practical exigencies of life. The intellect of the 
nineteenth century can no more deny or shake off its hereditary 
allegiance to the law of Rome, than it can to the philosophy and 
art of Greece. And for the law of Rome we have to thank Justinian 
and his great minister Tribonian. 

Whether the Emperor or his minister have the largest claim to 
our respect is rather a curious than a fruitful question. One may 
well guess, that the scheme originated with the skilled lawyer, who 
afterwards assisted in and presided over its practical execution. But 
the Emperor had at least the ability to comprehend its importance, 
the courage to adopt it^ and the energy and persistence to carry 
it through. • An absolute monarch has not indeed the special diffi- 
culties to contend with, that a constitutional sovereign or a par- 
liamentary minister has, in dealing with legal reform, but the isolation 
and uncertainty of an absolute monarch's position, the danger of 
waywardness, the influence of private temptations are so great, that 
there is as much to claim our respect and gratitude in the resolve of 
the Emperor as in the excellence of his instruments. The good 
judgment that found Belisarius and Narses for the work of war was 
shewn previously in the selection of Tribonian for the work of peace : 
and while fully admitting that Justinian has often the praise and 
blame which more strictly may belong to Tribonian, and that 
Tribonian in. the same way stands responsible for the merits and 
demerits of Theophilns and Dorotheus and their colleagues, I am 
content to use the names almost indiscriminately as symbols of a 
great achievement, and leave to others the hopeless problem whether 
he who wisely selects the instruments or he who faithfully and skil- 
fully executes can best claim the credit of the work. 

But there is another point of view from which one part, and 
that the most important^ of Justinian's legislation deserves to be 
regarded. The Digest is not only, or for us chiefly, a law book with 
Justinian's sanction, but it is a collection of fragments, mutilated 
and interpolated to some extent, but still fragments, of some of 
the great masters of Roman jurisprudence. Latin literature from 
Nerva to Alexander Severus comprises Tacitus, Pliny the younger, 
Juvenal, Suetonius, the short but elegant apology of Minucius 
Felix, the antiquarian Gellius, the affected Fronto, and the lively 
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though very different African writers, Apuleius and Tertullian. 
And those are all that deserve mention. But the first two names 
drop off with Trajan, and from Hadrian onwards the real strength of 
v% Roman literature was in law. Oelsus and Julian, Pomponius and 
Gains, Marcellus and Cervidius Scaevola, Papinian, Paul, and XJlpian 
are the writers who represent Koman thought for a period of more 
than 100 years, and have been the teachers to the subsequent world 
of one of the chief divisions of systematic knowledge and practical 
literature. In this light, it is true, Justinian and Tribonian have an 
ambiguous reputation. It is common enough to visit them with 
scorn and blame for what they have destroyed, rather than praise for 
what they have preserved ; to reproach them with their alterations 
and interpolations; and in fact to treat them more as slaves who 
have plundered their masters' treasures and not known how to use 
them, than as guardians who have saved what was possible from a 
general conflagration. But after all they have a sufficient and a 
twofold answer. First, it is very improbable that much of the 
original works of the Koman jurists would have come down to us 
at all, if it had not been for their collection and abridgment under 
imperial sanction ; and secondly, the primary and paramount use of 
law is to be a practical guide in the business of men. l^o con- 
sideration of an^quarian wishes ought for a moment to prevent the 
thorough adaptation of the law to the real needs and conveniences 
of the time. Happily for us Justinian felt the authority the law 
derived both from its antiquity and from the great names of the 
ancient jurists, and found a means, rough and unscientific but prac- 
tical, of working in the spirit of the great lawyers themselves and 
preserving much of the past without doing injustice to the wants of 
the present. 

There is no more difficult task of practical literature than the 
codification of the law of a nation, and it is connected with the 
equally difficult task of arranging for the practical application of the 
code by the judges and for its continual amendment. Written law 
is like a forest : if underwood be allowed to grow freely, the forest 
becomes impenetrable. Justinian forbad commentaries and all com- 
parison of his new Digest with the writings from which it was 
compiled. Napoleon's exclamation on seeing a commentary on the 
Code Civil was *' Mon Code est 'p&rdu*^^ Doubtless it is impossible to 
prevent explanations of the law from being written, and it would 
be undesirable if it were possible. The writings of jurists have a 

B. h 
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twofold purpose and effect : they tend to improve the law itself as 
a system of principles and rules, and they bring the conceptions of 
the judges and practitioners and of the general public itself into 
accord or intelligent relation with the system. Keports of decided 
cases come under the same category. The decision itself has only a 
special and limited bearing, but the arguments of counsel and the 
reasons of the judge are essentially the discussions of jurists, and, 
when reported, become part of the class of juristic literature. They 
are the only discussions which the people in general read at all, and 
in fact are the main source of legal education to laymen. Reports 
are however destined for a further purpose, and one for which jurists' 
writings are at least not so openly used. They are quoted in the 
courts not merely to instruct the mind of the judge but to influence 
his decision ; not merely to let him see all the bearings of the case 
at issue, but to impose on him a somewhat vague necessity of making 
his decision in the case before him consistent with that given by a 
judge in a previous case of a similar character. When this principle 
is once fully admitted, reports are multiplied without limit, the law^ 
whether codified or not, becomes dispersed through hundreds and 
thousands of volumes, and there is ultimately, owing to the mass of 
literature, the inevitable progress of thought, and the ineradicable 
divergency of human minds, no more security for consistency of 
decision than there would be, if no reported cases were quoted at 
all. In the vain desire to prevent or remedy one evil another still > 
greater is forgotten and encouraged. 

For there is a real and constant opposition between the interests 
of the suitor and the tendency of scientific law. I put aside the 
vulgar opposition between the interests of practitioners in the law's 
being complicated and dear, and the interests of suitors in its being 
simple and cheap. That opposition may under certain circumstances 
exist, but it is one which the public can in time overcome. The 
opposition that I refer to is inherent in the nature of the subject. 
Legal conceptions, however you may define and explain, will not 
have the same content in all minds, and the facts to which they are 
applied will wear a different aspect according to the presumptions 
which the judge brings to bear on them. The more thoroughly a 
matter is investigated, the more fully it is compared with other cases,, 
the more the application of different legal principles or categories to 
it is discussed, the greater chance there would appear to be of the 
right decision being arrived at in the particular case, and of the 
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general law being set in clearer light. But the process is long and 
costly, and, cases being thus selected only by accident ^ the general 
improrement of the law is very slight and very slow. The suitor's 
real interest is forgotten. It may seem paradoxical, but I believe it 
is on the whole trae, that, apart from questions of life, freedom and 
honour, a suitor's real interest lies not so much in a just decision as 
in a speedy and final decision. Swmmwm jus 8umma iniuria is true 
in more senses than one. A perfectly just decision would often be 
badly purchased by the loss of time, temper and money, and by the 
paralysis of uncertainty. And that the decision, when obtained, is 
perfectly just, is a proposition of the truth of which the successful 
party is often the only person to be confident. There is usually in a 
disputed question some right or reasonable claim on each side : the 
decision must of course turn on the balance of probabilities and 
equities ; but if the balance is eventually not quite rightly adjusted, 
a bystander will console himself for the failure of justice by the 
reflexion, that the law no longer prevents the parties from adjusting 
themselves to their now ascertained circumstances, and seeking in a 
wise and energetic future the remedy for the mistake of the past. A 
statesman will try to improve the law by other means than the 
prolongation of a private suit between those, to whom the immediate 
interests are of more importance than the solution of legal difficulties 
or the improvement of legal procedure. 

Ultimately it will I believe be found best to leave each private 
suit as much as possible to the viri honi arbitratvs acting authorita- 
tively and publicly, whether he be called judge or arbitrator. Let 
the preparatory stages be under his control: let him order the 
proceedings as in the particular case may be best calculated to bring 
the issues out clearly : let all witnesses be examined who can throw 
light on the matter, whether the parties call them or not : let him 
stop the inquiry whenever it is being carried, even by the parties' 
consent, to an unreasonable length. It is peasvmi exempli to have 
litigation run on, till the cost in time and money to the public and 
the parties is out of proportion to the attainable object of the suit. 

In points of law no decision in a parallel case should be quoted 
except that of an appeal court', and the decision itself should be 

^ See Maine's Ancient Law^ ohap. ii. pp. 38, 39. 

* I recently examined the decisions in one Part of the Law Reports, con- 
taining a large number of appeal cases. In one half the judgment of the Court 
of first instance was revers^ If this be a fair sample, it is an even chance 

62 
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subject to review only once, and that, at least in most cases, only 
with the consent of the judge. 

But the law itself must be better ascertained. There must be a 
code, or something like one, and there must be means for its 
continued improvement. As a scientific consolidation of the law no 
jurist would approve Justinian's plan. It had however two great 
merits ; it was actually done within a very short time, and it gave 
the people and the practitioners the law to which they were accus- 
tomed, with only such alterations as probably had long been desired. 
A new code, with new definitions, method and arrangement, may or 
may not, according to the skill of the draughtsman, be greatly 
superior, but there is more difficulty in its execution, more criticism 
to be encountered, and more risk of its not being understood. Few 
of the judges who have to apply it will be scientific jurists, and it is 
easy to be too logical for the mass. The problem of consolidating 
the common law must in every country be an arduous one, but the 
difficulty is not insuperable, and one gets weary of finding an imagined 
future perfection made a bar to present improvement. The better 
should not for ever be an enemy to the good. 

Almost more important than the code is the means for keeping 
it abreast of the development of men's minds and of new circum- 
stances. A standing Commission having a small nucleus of scientific 
and practising lawyers, with large power of temporary and special 
addition, should be continually considering the code and preparing 
such alterations as may be shewn, either by reports of cases or by 
scientific criticism, to be desirable. The decisions of appeal courts 
should be specially considered with a view to incorporation. A 
revised code should be issued at regular intervals, say every five or 
ten years, and the previous decisions even of the appeal courts should 
then be no longer citable in cases commenced subsequently. 

With these brief remarks suggested naturally by the subject of 
the Digest, I pass to the subject itself. 

The reign of Justinian occupies five brilliant chapters of Gibbon's 
history, and I shall therefore content myself with a brief notice. It 
is only the first few years of it which concern the present subject. 
His father's name was Iztok, his mother's Bigleniza, which were 
translated or latinized into Sabatius and Vigilantia. He was bom 

whether the first decision be right or wrong, according to the judgment of the 
Appeal Court, and cannot therefore be trusted as a guide in other oases; 
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in 482 or 483 a.d. at the village Tauresium, near the site of the 
modem Sophia. His uncle, a peasant, whom we know as Justin I. 
became a soldier, rose from the ranks to the command of the 
Guards, and on the death of Anastasius was made emperor by 
the soldiers a.d. 518. He adopted his nephew Uprauda, who 
succeeded him in the year 527, and reigned for more than 38 
years. Justinian at once commenced the reform of the law, and did 
not allow it to be delayed by a sedition in Jan. 532, which wa^ 
excited by the rivalry of the blue and green factions of the circus. 
They set fire to the city and demanded and obtained the removal 
from office of the ministers Tribonian and John of Cappadocia ; and 
the tumult was only quelled by a massacre of the greens, eflfected 
by three thousand veteran soldiers and the orthodox blues. The 
conquest of the Vandals in Africa, and of the Goths in Italy, and 
the defeat of the Persians, all by Belisarius, and a renewed conquest 
of Italy by Narses, were the principal military glories of Justinian's 
reign. His buildings were no less remarkable. In Constantinople 
and its suburbs alone he raised 25 churches, and amongst them the 
church of St Sophia is as memorable in architecture as his other 
achievements in their respective lines. * There was nothing erected 
during the ten centuries from Constantino to the building of the 
great medi^Bval cathedrals which can be compared with it. Indeed 
it remains now an open question, whether a christian church exists 
anywhere of any age, whose interior is so beautiful as that of this 
marvellous creation of old Byzantine art\' A chain of more than 
80 forts from Belgrade. to the Black Sea was formed to protect the 
empire from the northern barbarians, but this was only part of the 
system of fortification which was carried out on many other borders. 
Justinian was courteous and patient, temperate and frugal, constantly 
engaged in the work of administration: 'he professed himself a 
musician and architect, a poet and philosopher, a lawyer and theolo- 
gian. But he was not a successful ruler : the people were oppressed 
and discontented ; his wife and many of his ministers abused their 
power: his name was eclipsed by those of his victorious generals. 
He died a.d. 565 ».' 

'Tribonian was a native of Side in Pamphylia, and his genius 
'embraced all the business and knowledge of the age. He composed 

^ Fergusson, Hist, of Arch, Vol. ii. pp. 444. 

^ An. interesting notice of Justinian by Prof. Biyce is entombed in the new 
edition of the Encyclopaedia Britannica. 
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'both in prose and verse on a strange diversity of carious and abstruse 
'subjects: a double panegyric of Justinian and the life of the 
'philosopher Theodotus; the nature of happiness and the duties of 
'government; Homer's catalogue and the four and twenty sorts of 
'metre; the astronomical canon of Ptolemy; the changes of the 
'months; the homes of the planets and the harmonic system of the 
'world. From the bar of the praetorian prefects he raised himself to 
*the honours of quaestor, of consul, and of master of the offices'. His 
gentleness and affability wei'e admitted, but he was charged with 
impiety and avarica In the sedition of 532 he was removed from 
office, but was speedily restored, and continued to enjoy the confi- 
dence of the emperor till his death in 546 \ 



CHAPTER 11. 

JUSTINIAN'S LEGISLATION. 

OuB knowledge respecting the method adopted by Justinian in 
his rearrangement and codification of the law is derived from the 
decrees which were issued by him for the direction of the work, and 
which are pi'efixed to the several parts of it. 

The first step was to compose one Code which should contain 
the imperial constitutions wbich were comprised in the Codes of 
Gregorian, Hermogenian and Theodosian, and those subsequently 
issued. But collection was not the whole task : the laws were to be 
edited as welL 1. Superfiuous matter, uot touching the real purport 
of the constitution, but inserted merely as preface, was to be omitted. 
2. The constitutions were to be compared, and repetitions and 
contradictions to be removed, excepting so far as the division of the 
law into different parts required their preservation (praetergtuun si 
juris aliqua dimsione adiuuentwr, C£ Const. Surrmia). 3. What 
was obsolete was to be removed. 4. Additions, omissions and 
changes were to be made in the constitutions themselves, where con- 
venience required it. 5. The constitutions were to be classified 
according to their subject matter into different titles. 6. They were 

^ Condensed from Gibbon, chapp. zliii. xliv. The description of Tribonian 
does not rest on sure evidenoe. 
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to be arranged in each title in Ghronological order^ with their dates 
appended, the absence of a date not however to detract from the 
authority of the constitution. 7. Bescripts addressed to individuals 
and pragmatic sanctions (Le. charters addressed to communities. Of. 
CJod. I. 23. 1 7), if included in the Code, were to have the force of 
general law. This Code was to be compiled by a commission of ten 
persons, of whom Johannes was named first and Tribonian sixth. 
Seven were high officials, a professor of law at Constantinople, 
Theophilus, was the eighth; and two practising lawyers made up 
the number. The Constitution was dated 13 Febr. 528 a.d. (Const. 
Haec quae neceasario,) 

In little over a year the task was completed. On the 7th April, 
A.D. 529, Justinian issued a constitution announcing the completion 
of the Codex JustinicmuSy and directing it to have exclusive validity 
from the 16th of that month. No constitutions were to be cited in 
the courts, except such as were contained in the Code ; and whatever 
alterations had been made were not to be impugned. Cases in the 
courts were to be decided on the basis of the old legal commentators 
and this Code. No constitutions not contained therein were to be 
valid, except such 'pragmatic sanctions' as only granted special 
privileges to communities or corporations, and such as dealt only 
with special points (pro certia capUuMs /actae), and were consistent 
with the code. (Const. Stumma.) 

The next step was a more difficult one. Justinian determined to 
do, what as he says no one had attempted before, to collect, amend 
and digest the authorized Koman law from the writings of the 
old lawyers (see below, ch. vi.). Having found Tribonian, from his 
labours on the Code, to be well qualified for the task, he entrusted it 
to him and to such colleagues, both professors and practising lawyers, 
as he should select. The writings of those lawyers only who had 
received official recognition were to be taken ; all selected passages 
were to have the force of law equally; neither the number of 
authorities nor the importance of some (e. g. Papinian) were to affect 
the question. Contradictions and repetitions were to be cut out; 
even what was already to be found in the Code was not to be 
repeated in the Digest, except so far as circumstances might re- 
quire or justify some repetitions ; and such additions and corrections 
were to be made both in the writings of the lawyers and in any con- 
stitutioDS quoted in those writings, as might be necessary for the per- 
fection of the Digest Any obsolete laws were to be omitted, the test 
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being the practice of the courts and the custom of Rome, both old and 
new (i.e. Constantinople). No commentaries were to be written in 
future on the Digest, and no contractions or abbreviations to be used 
in writing it out, even thfe numbers of the books to be written in fuD. 
The matter was to be arranged in fifty books and subordinate titles, 
in accordance with the Code already published and the perpetual 
edict of Julian. This constitution is addressed to Tribonian and 
dated 15 Dec. 530 a.d. (Const. Deo auctore,) 

In the performance of this task it was found necessary to settle a 
number of much disputed points, and to abolish some • distinctions 
and obsolete practices. For this purpose Justinian issued a series of 
fifty decisions on disputed points, and many other constitutions for 
the amendment of the law (Const. Cordi § 1 ; Inst. i. 5. § 3). The 
ground being thus cleared, Tribonian and his assistants completed 
the Digest. In two constitutions, one in Latin (commencing TcmtcC)^ 
one in Greek (commencing AcScokcv), issued for its confirmation on 
the 16th Dec. 533 a.d., Justinian gives an account of the work. 
The two constitutions are very similar, but are both originals, and 
sometimes one is fuller and clearer than the other. Tribonian chose 
for his assistants one high official, Constantinus, two professors of 
law at Constantinople, Theophilus and Cratinus, two professors of 
Berytus, Dorotheus and Anatolius, and eleven lawyers practising at 
Constantinople, Stephanus, Menas, Prosdocius, Eutolmius, Timotheus, 
Leonides, Leontius, Plato, Jacobus, Constantinus and Johannes (§ 9). 
A large number of books were collected, principally from Tribonian's 
own library, some of the books being rare and even their titles 
unknown to most of the lawyers of high repute (§ 17). Some were 
found to contain nothing worth extracting. Those which furnished 
materials for the Digest are stated to be named in a list prefixed to 
the Digest (§ 20). This list (or at least a Ust of this kind) is 
preserved in the Florentine MS., and contains the names of 38 authors, 
207 treatises, and a total of 1544 books ^, i.e. volumes or rolls; many 
of the treatises being very voluminous. The list, however, is not 
quite accurate, some treatises not having supplied extracts, and some 
treatises which have suppUed extracts not being named, but the 
discrepancies are not important'. Tribonian had suggested to Jus- 

1 One book of Paul's is named twice over. 

^ These discrepancies are noted in the list drawn up by Kriiger and appended 
to Mommsen's larger edition, vol. ii. p. 59*. It appears that one author, Aelios 
Oallus (from whom a single extract is taken) is omitted, as well as 26 treatises, 
apparently small, and usually supplying only one extract each. Of these 11 are 
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tinian that there were almost 2000 hooks containing 3,000,000 lines 
which ought to he examined. Instead of these three million lines 
Justinian's Digest contains as he states ahput 1 50,000 ^ the matter 
being arranged in seven parts and fifty hooks (§ 1). The full powers 
of correction, omission and addition granted by the constitution Deo 
arictore were exercised, but the name of the author from whose 
writings the extract was taken, was invariably prefixed (§ 10). 
Matters dealt with by imperial constitutions were as a rule omitted 
firom the Digest (§ 14). Any apparent contradiction would be found 
on attentive examination to disappear, owing to some delicate point 
of difference (§ 15).' The Digest (with the other imperial law books) 
was made the exclusive legal authority, no one being allowed to 
compare its provisions with the writings from which it was taken, 
or to cite them in court or in any legal proceeding (§ 19). No abbre- 
viations in writing the Digest and no commentary were to be allowed. 
No one was to cite from a copy containing abbreviations in court, 
and the copyist was to forfeit twice the value to the owner of the 
book and to incur the penalty of forgery {falai, § 22). Under the 
same penalty it was forbidden to make any commentary on the 
Digest ; only literal (Kara iroia) translation into Greek, and irapdrirXa 



by Panlns, 5 by Gains, 4 by Ulpian. Alfeni Digesta is mentioned, the Epitome 
by Panlns is not ; Labeo's Posteriores are mentioned, Javolemu ex posterioribtu 
Lab. is not ; others appear to be wrongly described. Again, one aathor, 
Sabinns, and 15 treatises are named in the Index, bat no extract from them is 
found in tiie Digest. These are chiefly single-book treatises of Paolns. 

^ The Florentine ms. (according to Mommsen vol. i. p. xi) contains, besides 
index and prefatory oonstitntions and title, 887 leaves, of 4 pages each, each 
page having 44 or 45 lines, i.e. in all between 156,000 and 160,000 lines. 

Some estimate of the work of Justinian may be made in this way. As a 
basis for comparison I take Monmisen's Digest (stereotype edit.) which has 873 
pages of (say) 5900 letters of text; each page averaging 2 cols x 72 lines x 41 
letters). The Digest itself, apart from prefeices, <&c. contains about one-third 
more matter than Kerr's filackstone (Ist edit.), if Kerr's appendices be disregarded 
and the space occupied by the notes be estimated as if filled with text. Then if 
the Digest is equal to 5^ vols, of the average size of Kerr's Blackstone, and the 
ratio of the Digest to uie treatises from which it was compiled was, as Jus- 
tinian says, 1 to 20, we get the result that Justinian compressed a law library 
of 106 vols, into one of 5| vols. If there were contractions in the old books 
as in the ms. of Gains, and these were compared by Justinian to his un- 
contracted Digest, we should have to increase the quantity in old books by an 
addition of one-fourth (25 per cent.) 

If there were 2000 bookis, the average size of each book would be about Sf 
pages of Mommsen (=30 pages of Kerr) ; if there were only 1600 (see p. xxiv and 
note) each book would average nearly 11 pages of Mommsen. An average book 
of Gains' Institutes is equal to 11} pages Mommsen ; of Justinian's Institutes 
13^ pages; of Quintilian's Institutes 14 pages. A book of the Digest itself 
averages 17} pages. Hence we may guess at the length of Ulpian's Commentary 
on the Edict (83 books x 14 pages Mommsen =7} Kerr's vols.?) 
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were to be allowed (§ 21). What were iropartrXo, Zachariae a Ldn- 
genthal has shewn by examples actually found in some Byzantine 
compilations. They were short summaries added to each title, giving 
references to other parts of the law books where the same matter was 
treated, and a brief account of such passages (Heimbach Froleg. ad 
BasiL voL vi. p. 4). The Digest was to have the force of law from 
30 Dec. 533. 

To complete the reformation of the law Justinian provided for 
the education in the schools a new book of elements and a new course 
of study. In the instructions for preparing the Digest he had 
already hinted at the possibility of a new book of Institutes (Const. 
Beo a/uctore § 11). Accordingly he directed Tribonian, with the 
assistance of Theophilus and Dorotheus, to examine the institutional 
treatises then used, and compile, with due corrections and notices of 
the amending constitutions, new Institutes in four books (Const. 
TwnJta § 11). In the preface to the Institutes Justinian says they 
were compiled from all the Institutes of the old writers, but especially 
from the Institutiones and lies cottidianae of Gains. The constitu- 
tion approving of them was dated on the 21 Nov. 533, but was to 
take effect from the same day as the Digest, viz. 30 Dec. 533. 

Directions for a new course of study were issued on the 16 Dec. 
533, in a Constitution addressed to Theophilus, Dorotheus, Theodorus, 
Isodorus, Anatolius, Thalelaeus, Cratinus and Salaminius, all de- 
scribed as professors {antecessorea), Justinian describes the course of 
study then in use as spread over five years but badly arranged, the 
order of the edict being disregarded, and an injudicious selection 
being made out of a number of books, with useful and useless mixed 
together. The first year's instruction was from six books, viz. two 
books of Gains' institutes (perhaps the Epitome which forms part of 
the lex Bomana Uisigothorum : cf. Demburg, Gams, p. 132) and 
his four one-book treatises (libH singula/rea) on Wife's property. Guar- 
dianships, Wills and Legacies. The second year was given to the 
matter of Justinian's first part, i.e. Jurisdiction and Procedure, 
and after that to portions of Justinian's second or third parts, ie. 
actions in rem and commercial contracts. In the third year was 
taken whichever of these second and third parts was not taken before : 
and eight out of Papinian's nineteen books of answers (Responsa) were 
added, but only in short selections. This was all that the professors 
lectured on. The Answers of Paulus (Favliana responsa) the 
students had to read by themselves in the fourth year. What was 
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learnt in the fifth year is not stated, but from the preface to the 
Institutes it may be inferred that it was some of the Imperial Con- 
stitutions. The customary names of the students were in the 1st 
year, Dupondii^; in the 2nd, Edictales; in the 3rd, Papinianistae ; 
in the 4th, Aurat (Le. freed from lectures) ; in the 5th, TrpoXvrat 
(* advanced Avrai *). 

Justinian's new plan was based on the old one, but adapted to 
the Digest and made more definite. He gave his own name to the 
first year students — Jtistinicmi noui. They were to be lectured first 
on the Institutes and then on the first 4 books of the Digest (Juris- 
diction and Preliminary matters). For the second year the whole 
either of the second part (Books v. — xi.) or of the third part (Books 
XII. — XIX.), and in addition the first of the three books on Dowry 
(Book XXIII.), the first of the two books on Guardianship (Book 
xivi.), the first of the two on Wills (Book xxviii.), and the first of 
the seven on Legacies (Book xxx). For the third year was to be 
taken whichever of the second or third parts was not taken in the 
second ; and in addition the three books following, viz. on Pledge 
(xx.), on the Aediles' Edict and Eviction (xxi.), and on Interest, 
Evidence, &c. (xxii.). Of the book on Pledge five out of six titles 
are made to commence with an extract from Papinian, so that the 
name of Papinianistae for the students might still have some justifi- 
cation. To the fourth year were allotted for private study the 
remaining ten books of the series (xxiii — xxxvi.), which were not 
taken in the third year. The fifth year was to be devoted to the 
Code. Law schools were sanctioned only in Constantinople, Rome 
and Berytus; those in Alexandria, Caesarea and elsewhere being 
suppressed, under the penalty for a teacher of a fine of 10 lbs. of gold 
and banishment from the town. This constitution was dated 16 Dec. 
533 p. Chr. (Const. Omnem.) 

Justinian speaks with natural pride of the completion of this 
work. But Tribonian was not satisfied. The composition of the 
Digest had necessitated so many new Constitutions that the Code 
was no longer sufficient, and a new edition (repetita pradectio)' was 
requisite. The task was given to Tribonian, Dorotheus, Menas, 
Constantinus and Johannes to incorporate the new Constitutions in 

^ The origin of this term is obscnre ; Jastinian calls it tam frivolum quam 
ridictUum cognomen (Const. Omnem, § 2). Dupondius may denote either two 
pounds, or a brass coin in value half a sesterce, or two feet. If we compare 
Pen, y. 76 Dama eat nan tressis agasoy * a groom not worth threepence ', we 
may gaess that the freshmen were called contemptuously * Twopennies '. 
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fitting places in the Code, and boldly to amend, omit, amplify and 
make clear. The work was finished by the 16 Nov. 534, and 
directed to take effect from the 29 Dec. 534, the former Code and all 
other Constitutions being abrogated (Oonst. Cordi), 

This second edition of the Code is the one which we have. The 
earliest constitution contained in it is one of Hadrian's, and there 
are in all only 23^ before the reign of Severus. After that they are 
frequent. (See the chronological table appended to Krtiger's edition). 
The earlier constitutions, so £eu* as they were of general and permanent 
character, were incorporated in the jurists' writings, and form part of 
Justinian's law only so far as the extracts in the Digest or the 
Institutes may chance to contain them. The Theodosian Code, the 
Vatican Fragments, and general literature have preserved others. 
(See Hanel's Corpus Legum.) 

After the publication of this second edition of the Code, Justinian 
issued from time to time other Constitutions, mostly in Greek. Of 
these about 170 are still extant, and form part of the Corpus Iv/ris, 
They are called NoveUae (new Constitutions). Zachariae a Lingenthal 
has arranged them', with a few others probably issued before the 
second Code, in chronological order, 174 in all, the last of which 
belongs to the year 565 p. Chr., in which Justinian died, aged 83. 
Of these Novels one is of great importance as altering the order of 
intestate succession to the form which has since been prevalent in 
Europe, and which mainly rules intestate succession to personalty in 
England at the present time. It is Nov. 118 = 143 Zach. published 
543 p. Chr. It is a significant fact that only 20 of the whole number 
are later than the year of Tribonian's death, 545 p. Chr. . 



CHAPTER III. 

DIVISION OF THE DIGEST AND ORDER OF THE TITLES. 

Justinian divided the Digest into 7 Parts and 50 Books. In 
each book the matter is further subdivided into Titles, of which 
there are 432. Three books however {De legatia xxx — xxxii.) are 

^ BudorS (RechUgesch, i. p. 314) speaks of 180 oonstitutions from the 
Divi Fratres and 192 from Commodus. This is quite wild. Of. Zimmem, i. 
p. 179. 

^ Published in the Teubner series of classical authors. 
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not subdiyided at all. Each Title consists of one or more extracts, 
the total being 9142. Some of these extracts are very short, others 
of considerable length, and in the middle ages were divided into 
several paragraphs, each containing as a nile a different case or point 
of law. I estimate the total number of paragraphs and undivided 
laws together at about 19000. 

Of the Parts the 1st is called by Justinian irp&ra, containing 
Books I. — IV.; the 2nd dejudiciis (v. — xi.), from the initial words of 
the first title ; the 3rd de rebus (xii. — xix.), on the like ground ; the 
4th, UmhUictM Fandecta/nmi, is the central Part (xx. — xxvii.) ; the 
5th Be teatamentis (xxviii.^ — xxxvi.); the 6th contains xxxvii. — xliv. ; 
the 7th, XLV. — l. This division rested probably on some usual classi- 
fication of the matter, at least as regards the first three and the fifth 
parts. The sixth part to a large extent is dominated by the idea of 
possession, the fourth and seventh are clearly made up of hetero- 
geneous materials, and their size was dictated by the desire of 
symmetry or by mystic associations. A similar notion seems to have 
existed in grouping the titles into books. The total number of books 
was prescribed beforehand (Const. Deo auctore § 5). 

Justinian's words are very noticeable. Et in septem partes eos 
digessimuSf non perpera/m neqtie sine rcUione, sed in numerorum 
naturam et artem respicientes et consentaneam eis diuisionem 
paHiv/m confidentes, Igitur prima quidem pars totius contexttis, 
quae Graeco uocahulo irp&ra nuncupatur, in quattuor libros seposita 
est (Const. Tanta §§ 1, 2). So in the Greek Const. AcScdkci/ we have 
icat Tovro ov 7rapc/9yo>s, oiAAa t^? tcSv dpLOfiiav ^v(r€(i)9 re Kat dpfiovCas 
€rToxacrdfi€voL Hofmann (Z, E, G, xi. 340 sqq.) points out the probable 
connexion of these words with the later Pythagorean mysticism respect- 
ing numbers (cf. Ritter and Preller Hist, Phil. §§104, 116. ed. 2), and 
gives some details, of which I extract the most striking. The number 
50 for the books was fixed on beforehand : we may remember also 
the 50 Decisions. The nearest root of 50 is 7 (50 = 7 x 7 + 1). 
Jiistinian makes 7 parts, not however, as one might have expected, 
six parts of 7 books each and one of 8 books for the middle, but he 
commences with a first part of 4 books. Four (Tetractys) is the 
mother of the perfect number 10 ( = 1 + 2 + 3 + 4), and is the *root of 
all things' and source of nature'. So Justinian directed Tribonian to 

^ Hofmann refers to Irenaeus and Themistius. ' See also Sext. Emp. Math, 
iv. 3; vii. 94, with Fabrioius' notes; Hierodes Carm, Aur, p. 166 (Fragm. Phii 
ed. Didot. i. 464). See Zeller, i. p. 368 n. ed. 4. where the ancient Pythagorean 
oath by the Tetractys is giyen. Macrob. Som, Scip, i. 6. § 41 '. Jos. B. Mayor. 
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make an introductory treatise (the Institutes), and in that also 
quidquid utile.,. sit, quattuor libris reponere, et totiua erudUUmis 
prima fu ndamenta atque elenienta ponere, (Gains divided his sub- 
ject into three (§ 8), but made four books of Institutes). The 
remaining six parts are divisible into halves (ii. — iv. and v. — ^vii.) 
each containing 23 books. Again the three middle parts (iiL — y.) 
have 25 books, and the four outside books (i. ii. yl yii.) have also 
25 books. The last part has 6 books, which with the first part 
makes the perfect 10. Students were to be instructed in 36 of the 
50 books, vi ex triginta sex lihrorum redtationejiant juuenes perfecii 
(Const. Omnem § 5). Now 36 is the * great tetractys ' and denotes the 
universe. Its perfection consists in being the sum of the first four 
odd, and the first four even, numbers (1+3 + 5 + 7 + 2 + 4+6 + 8 = 36). 
Fourteen of the fifty books are left for subsequent study (ib. § 5 and 
c£ § 3). Fourteen is twice seven. There were also fourteen libri 
singulareSf viz. 3 on marriage (xxiii. — xxv.), 4 on guardianship and 
wills (xxvi. — XXIX.), and 7 on legacies (xxx. — xxxvi.). But the 
number 3 was an especial favourite. Omni igitur Roma,ni i/uris 
dispositione coinposiia et in tribus uoluminibuSj id est Institutiontim, 
et Dige8torum...n€€non Constitutionum perfecta, et in tribus annis 
consum/mata (Const. Tanta § 12). Leges autem nostras suum optinere 
robv/r ex tertio nostra folicissimo sancimus consulatu, praesentis duo- 

decimae indictionis tertio Kalendas Januarias Bene autem prope- 

rauimv^s in tertium nostrum consulatum et has leges edere, quia... in 
hunc.et bella Parthica abolita sunt et tertia pars mundi {Libya) 
nobis adcrevity et tanto operi legum caput inpositum est, omnia caelestia 
dona nosiro tertio consulatui indidta (Ib. § 23). In another paper 
(Z. R. G. XII. 180 sqq.) Hofmann shews that a contemporary of 
Justinian, Cassiodor, attaches the like importance to numbers, 
especially 50, 7, 12, 4, 3, and makes the division of his books 
accordingly. 

In truth neither parts nor books have as a whole a natural justi- 
fication. The divisions between them correspond sometimes with the 
division of the subject, but often appear to be more or less arbitrary. 
The real unit is the title, which however, according to the quantity 
and character of the matter, will sometimes be part of a series on the 
same subject, sometimes itself contain several subdivisions which 
might be made into separate titles. I proceed to discuss the prin- 
ciples followed by Tribonian in his arrangement of the matter, or in 
other words, in his arrangement of the series of titles. 
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Most students of the Digest are at first bewildered with the 
apparently strange and haphazard distribution of the matter. And 
this feeling is the stronger because the student is usually acquainted 
with the arrangement of Gains or Justinian in their Institutes, and 
finds that of the Digest very different. Gaius first treats of persons, 
their position in the state and in the family, i.e. of citizenship, 
freedom, marriage and guardianship. Then comes the law of pro- 
perty, its acquisition and loss, both as regards aggregates (univerair 
tates) and as regards individual things. A large portion of this 
relates to inheritance and bequest, this last being taken out of its 
proper place among singular successions and placed immediately after 
heirship by will, and followed by the rules of intestate succession. 
The law of obligations follows, divided into obligations arising from 
contract, and obligations arising from tort (ex delicto) ; those from 
contract being divided into real, verbal, literal, and consensual, and 
discussed both as to their rise and extinction : those from tort being 
represented by theft, violent robbery, physical injury to person or 
property, and insult. Procedure is the subject of the last book ; first 
the old forms of statutable procedure, then the procedure by written 
/ormnlae, ie. instructions from the praetor to a judge to try 
particular issues of law or fact : then the parties to an action, in- 
cluding the liability of a father or master for the acts of his children 
and slaves, and the mode and conditions of appointing an attorney to 
conduct the case. Special pleas, injunctions, the penalties of im- 
proper litigation, and the means of enforcing appearance to a sum- 
mons close the book. On the whole the matter is arranged in Bye 
masses : law of persons, things, inheritance (in the large sense of 
succession to property vacant by death), obligations, and procedure, 
the law of inheritance being however incorporated as a whole in the 
law of things. 

These five divisions are very usual in modern writers on Roman 
law, who, however, often prefix a collection of definitions, rules, and 
considerations affecting all or many of the parts of law, and called 
the general part. Procedure is often omitted or only partially repre- 
sented in the general or introductory part. The order of the rest 
however is frequently things, obligations, family, inheritance ; some- 
times family, things, obligations, inheritance; sometimes otherwise. 
Criminal law is occasionally appended at the end. 

These masses are found in the Digest. Speaking roughly, juris- 
diction, appearance and preliminary objections, Books i. — ^v. 1; things, 
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Y. 2 — ^xl; obligations (real and consensual), xiL — ^xxil.; fionilyj 
xxiiL — ^xxvii.; inheritance and bequest, xxix. — ^xxxYiii. But after 
that we have danger to neighbours, and gifts. Book xxxix. ; manu- 
mission, Book XL.; acquisition of ownership, xu.; judgment and 
execution, xlii. ; interdicts, xliii. ; pleas, xuv. ; verbal obligations 
and their extinction, xlv., xlvi. ; torts, XLVii.; criminal law, XLViii. ; 
appeals, municipal administration and interpretation, XLix. and l. 
And confusion seems to be caused by the strange position of some 
titles, e.g. acquisition of property widely separated firom the law of 
things; verbal contracts separated from bargains (ii. 14), and both 
from real and consensual obligations; damage under the Aquilian 
statute put far away from theft and insult ; action for fraud in Book 
rv. and plea of fraud in Book xliv., &c. 

Justinian directed the compilers to follow in the arrangement his 
own Code and the Perpetual Edict, (see ch. xiL) as should be found 
most convenient (Const. Deo auctore § 5). The code thus referred to 
is not now extant. The second edition which we have agrees in the 
main arrangement with the Digest, but there are some minor diver- 
gencies. Possibly some of these may be due to the revision. In any 
case the main lines seem to coincide with the Edict, which had 
probably served as the guide in the arrangement of the first code. 

Though the Edict itself is not preserved, its arrangement may be 
confidently gathered from the sequence of matters in the Digeata of 
Julian, its framer, and in the three commentaries by Gains, Ulpian 
and Paulus, numerous fragments from which occur in the Digest. In 
many parts indeed the Commentary of Ulpian furnishes the bulk of 
the titles in the Digest on matters treated in the Edict. The prin- 
cipal difierences in the arrangement of the matter in the Digest from 
that in the Edict appear to be (1) that the Edict put theft imme- 
diately after guardianship and before the law of patrons and of 
succession to property of deceased persons ; (2) that intestate succes- 
sion preceded wills and legacies ; (3) that action for tumult, robbery 
by violence, and insult preceded judgment and execution ; (4) that 
the edict of the Curule Aediles was appended at the end of the 
Praetor's edict instead of being incorporated with it; (5) that the 
Praetorian recognisances (stipulationea) were put all together after 
interdicts and pleas, instead of some in the Digest being put with the 
law to which they specially related. 

Budorff and others speak of the Digest as following the order of 
Gains' Institutes, viz. persons in i. title 5 — 7 ; things in i, title 6^ 
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and actions i. title 9 — l. 15, but say that the material part of Gaius* 
law of persons and things has been brought into the law of actions 
{Rechtsgeach, i. p. 302). This seems to me to be a delusive com- 
parison. Partly from the different character and object of the 
Institutes and the Digest, partly from the changes in the law, the 
treatment and order of the matter is really quite different, the resem- 
blances as regards the matter of persons and things being superficial 
and almost accidental, and as regards other matters being due either 
to the natural connexion of the subjects or to the Praetor's edict. 

The Digest is a handbook for practitioners, not a systematic 
treatise for students. It treats of who are judges, who are plaintiffs 
and how they can get defendants into court, what matters are 
actionable, the effect of a judgment and the means of enforcing it, 
and then other remedies such as injunctions and recognisances. 
Matter necessary for the explanation of the various actions is pre- 
fixed, often in separate titles, and cognate matter is sometimes 
appended in other titles. It is the insertion of these prefatory and 
explanatory titles and occasional digressions, which often prevents a 
student from catching the main lines of the arrangement. 



I proceed to examine more in detail the order of the titles. 

Book I. titles 1 — 4 contain introductory, general and historical 
matter. 

Titles 5 — 7 treat of the distinction of free and slave, father and 
child, regarded as subjects of rights and capable or incapable of 
suing or being sued. 

Title 8 treats of the distinction between things which can and 
can not be private property, and therefore objects of a suit. 

Titles 9 — 22 of officials, so far as their private rights are affected 
by their position or as they have jurisdiction over suits. 

Book II. treats of jurisdiction (titles 1 — 3) and of the means of 
securing a defendant's appearance to the suit (titles 4 — 12). 

Title 13 is e^ edendo, i.e. of production of documents in judicial 
proceedings, and especially of the plaintiff^s duty, fully to state the 
nature of his action ; and of bankers' duty to produce their accounts 
with their customers. 

Title li (de paotia) treats of bargains not to sue, i.e. of agree- 
ments for the settlement or waiving of claims before action brought^ 
with some general remarks on bargains and contracts. 

B. 
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Title 15 is c^ transdctionihus, i.e. of compromises of a doubtful 
claim, but specially treats of compromises of claims for annuities. 

Book III. is of the parties to a suit, Le. of those who are dis- 
qualified to bring an action, of agents and defenders, both those duly 
appointed and those acting without appointment {de negotiis gestis), 
and of those who are bribed to bring, or not to bring, an action (de 
C(drj(/m/aiat(yrilyu8), 

Book IV. treats mainly of the cases, where the ordinary effect of 
actions and pleas is defeated by annulling the acts on which they 
rest, in consequence of intimidation or fraud, or of the insufficient age 
or other disability of the party attacked. ReMUutio in integrum is 
here regarded as a bar to the ordinary procedure. Then in title 7 
comes another bar of the like kind, that of endeavours to avoid 
trial by alienating the object of the suit. Title 8 deals with the duty 
of an arbitrator who has accepted a reference of a suit to him. 
Title 9 is peculiar. Its connexion seems to be accidental. De 
receptis: qui arhitrium receperint, i.e. undertakings to act as arbi- 
trator (tit. 8), seems to have attracted to it the law on the duty of 
shipcaptains and innkeepers to give up what they have received (ut 
recepta restituant). One would have thought the end of the thirteenth 
book a more appropriate position. But its position in this neigh- 
bourhood is not a hasty act on the part of Tribonian, but at least as 
old as the Commentaries of Ulpian on the Edict. 

Book V. title 1 is on the place of trial, and here ends the part of 
the Digest on procedure and preliminary objection. Title 1 was 
placed here rather than in one of the earlier books either to make 
the bulk of the books more equal, or because the initial words of the 
rubric ^de iudiciis^ happen to be identical with those of the descrip- 
tion of the subject-matter, which occupies this and the following 
books, and formerly made one of the important divisions of law, viz. 
trials for recovery of things called de ivdiciis (rei peraequendae 
gratia). Of. Just. iv. 6. §§ 16, 17. 

The discussion of the subject-matter of suits then follows. 

First come actiones in rem, e. g. actions by owners, and here, as in 
Gains, we have claims to a mass of property put before claims to 
individual things. The third title, de petitione h&reditatia, is the 
principal instance of a claim to a uniiiersitaSf and occupies with 
smaller connected matters the rest of the book. The second title *of 
an undutiful will' is appropriately prefixed to it. It also was an 
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action which gave a man if successful the position of heir, and it has 
a resemblance to the matters treated of in the preceding book, 
because it aims at the annulment of the will. 

Book VI. contains the claim to recover your own property : and 
this is treated in two headings, first where the claimant has a good 
legal title {de rei uindicatione), secondly where he has an honest 
title, but requires longer possession to cure defects in the conveyance 
to him (de Pvhlidana in rem actione) ; thirdly when he has a per- 
petual lease. 

Books VII. and viii. treat of servitudes, and deal with the matter 
generally, setting forth the nature and creation of servitudes as well 
as the actions for enforcing them. This action is in each case a 
umdiccUio. Book vii. treats of personal servitudes, usufruct, use, 
claim to services : Book viii. of rights of light, of prospect, of support, 
of drip (seruUtUes ti/rbanae), rights of road, of taking water, of pasture, 
of winning stone and chalk (seruitutes rusticae). The discussion of 
the bond given by a fructuary has been transferred by the compilers 
to Book VII. from its place with other bonds at the end of the Edict. 

Book IX. treats chiefly of the actions for damage caused by fault 
and negligence, as provided by Aquilius' statute expanded by the 
lawyers. It is not at first sight obvious why this action is treated 
here rather than with theft and robbery, as Gaius treats it. Heflfter 
{Rhein, Mus, I. p. 54) Las suggested that Books vi. 2 — viii. represent 
the old action sacramentOy Books ix. — xi. the actions per indicia 
poatulationenif after which we have actions per condictionem. There 
is a good deal to be said for this view, though Rudorflf criticises it un- 
favourably (Z. R, G. III. p. 53), but even without it the place assigned 
to the matters of Book ix. seems appropriate. Tribonian has separated 
those torts which have more of a civil character from those which, 
although they have a civil side, are also frequently criminal. The 
actions de pauperie, dctmni iniuria, de his qui effuderintj &c. and noxal 
actions as a whole, are actions for recovering not indeed your 
property but a substitute for it. They are in fact actions by owners 
of what has been damaged or destroyed : they are not the result of 
any contract ; they are aimed not like a condictio at some one with 
whom we have formed a business connexion, but like a vindication 
at any person who has deprived us of our property by his own or his 
family's or his cattle's fault. They do not prosecute an offender as a 
criminal, from vindictive feelings, but in order to put the injured 
party in the position as far as possible that he was in before. And 

C2 
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they are characterized by the peculiar option given to the defendant, 
either to pay the damages awarded or to surrender to the plaintiff 
(noscae dedere) the delinquent slave or beast. 

Book X. treats of actions of a special character, in which any one 
of several persons may be plaintiff and the other or others defendants. 
Such are suits for division of property : viz. Jmium regundorum, for 
settling the boundaries of landed estates between neighbours; familiae 
erciscundae, for the division of an inheritance between coheirs ; com- 
muni diuidundo, for the division of any other property between 
tenants in common. In all these cases the parties claim property as 
their own and seek to have their right established : those who have 
no right as holders of conterminous estates, or as coheirs, or as 
tenants in common cannot bring the action; but the judgment is 
not simply for or against the plaintiff, but for and against both 
parties, by ascertaining and definitely allocating to them their proper 
shares, so that they no longer hold with uncertain boundaries or 
in ideal shares, but each is lord over a specific domain or property. 

To this book is added ad exhibendum, an ancillary action for the 
purpose of compelling the production before the judge of any thing in 
which you have a proper cognisable interest. It was at the service 
of those who were about to sue m rem, or had, or were in the way to 
have, a claim to the possession of a thing. It lay against any one 
who had the actual possession, and is called a personal action, because 
it is not confined to those who assert a claim as owner either of the 
property in a thing or of a limited right in it, but is open to all 
qrwrum interest rem exhiberi. It is thus not unnaturally placed at 
the end of the class of actions which have occupied Books v. 1 — x. 

Book XI. is a supplementary book. It contains various actions 
not specially apposite elsewhere, and all more or less connected with 
those discussed. The first title *on Interrogatories' is one of several 
relating to procedure, which we might have expected to see collected 
into one book and placed after the first title of the fifth book. The 
others are xii. 2, 3 on oaths ; and the last four of Book xxii., viz. 
title 3 on proofs and presumptions, title 4 on documentary evidence, 
title 5 on witnesses, title 6 on ignorance of law and fact. The place 
of the title on interrogatories is due to the edict, and the subject is 
by Justinian mainly illustrated with references to interrogatories for 
the purpose of a suit against heirs (e.g. fcrniUiae erciscundae) and 
noxal suits. Much the same applies to the short title xi. 2. 

Titles 3, 4 and 5 (of Book xi.), on suits for spoiling a slave (de 
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amv^ carrupto), and against those who conceal runaway slaves and on 
dice players are perhaps appendages to the action damni iniuria. 
Title 6 on the suit against a surveyor who has given a false measure is 
an appendage to x. 1 on boundaries. Titles 7 and 8 deal with those 
rights or restrictions on rights, which arise from pieces of land 
having acquired a religious character by the burial in them of the 
dead. To these are appended suits for funeral expenses, which begin 
with 7. 1 12. § 2. The 8th title might have been put in Book xlii. 
with other injunctions. But the connexion of subject, viz. in- 
junctions against interference with a right of burial or erecting a 
monument has led Tribonian to place it here, just as he transferred 
the treatment of the usufructuary's bond to Book vii. 

Book XII. commences an important class of actions which extend 
to Book XXII. As opposed to the class already dealt with they are 
(a class of) actions m personam^ i. e. not claims as owners against all 
the world, but claims in consequence of a special relation by con- 
tract. They may be described as Commercial Actions — loan, pledge, 
deposit, sale, hire, exchange, agency, partnership, acknowledgement 
of debt stated, recovery of moneys unduly paid, set-off, claims for 
interest and mesne profits. To a considerable extent they coincide 
with the actions arising from real and consensual contracts. 

Books xiL XIII. 5 contain condictiones certiy and incertij and prac- 
tically deal chiefly with claims arising from the payment of money, 
of which a loan of money (mutuum xii. 1) is the most typical. 
With this is connected recovery of moneys paid without con- 
sideration (xiL 4 and 7), or for an improper cause (xii. 5), or by 
mistake (xii. 6). The second title of this book seems oddly placed. 
It is on oaths. Rudorff (on Puchta's Cursus § 162 note/) suggests 
that the original action per condictionem favoured a summary settle- 
ment of the matter by allowing the praetor to tender an oath to the 
parties and thus dispense with strict proof and cut short dispute. 
The next title (xii. 3) is evidently in close connexion, as in case of 
the defendant declining to obey the sentence and make restoration, 
the plaintiff was allowed to settle the value of the thing thus 
wrongfully retained by stating its value on oath : and judgment was 
then given for the amount of the plaintiff's estimate, the judge 
however having a discretion to reduce it. 

Book XIII. has some supplementary cases of condiction and also 
(title 5) the action de pecunia constituta for a stated sum of money 
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acknowledged to be due. The two last titles of this book are on 
commodatum, i.e. loan of an article which has to be specifically 
returned; and de pigneraticia actione, i. e. the right of a debtor 
to reclaim the pledged property, on paying his debt and any 
expenses which the pledgee may have been put to in respect of 
the pledge. (See below on Book xx.) In both cases however, that 
of eommodatum and that of pigniis, the scope of the action is not 
mere recovery of possession of the object lent or pledged. Vindication 
would be enough for that. But the object lent or pledged may have 
been lost, or the borrower or pledgee may have incurred expenses in 
relation to it. These actions then were granted by the Praetor to 
deal with the reasonable claims arising out of the contract, and which 
were much wider than the mere claim to a bare restitution of the 
particular object. 

The connexion with the preceding titles is easy. The discussion 
of a loan of money is naturally soon followed by that of a loan of 
specific articles, and pledge is in fact a loan not for use, but as a 
security for a debt. It is noticeable that both these actions are spoken 
of as having been treated in the Edict under the general heading of 
de rebus creditis (D. xii. 1. 1 1. § 1). 

Books XIV. XV. XVI. 1 contain the various actions by which 
contracts are enforceable against others than those who made them, 
and especially of slaves and children by and against their owners 
or fathers, either wholly or partially according to circumstances. 
The group is headed by the two actions of most general application, 
those which made a principal liable for the contracts of his agent, 
whether free or slave, who has been entrusted with the management 
of a ship (xiv. 1 de exercitoria actione)^ or of a shop or other business 
(tit. 3 de institoria actione). Actions concerned with those who are 
in another's power follow. Amongst these is inserted a title (xiv. 6) 
on the S» consultum Maceilonianum which annulled all right of action 
by lenders of money to sons who were still in the power of their 
father, and one on the S. consvXtum Uellaeanum (xvi. 1), which 
annulled any guarantee or security given by a woman for others' 
debts. To the title which made a shipmaster's contracts enforceable 
against the owner is not unnaturally appended (xiv. 2) a title on the 
Lex JRhodia, which enforced a general average, i. e. a contribution on 
the part of all who have goods on board and of the shipowner to 
make good the loss of any whose goods have been sacrificed to save 
the rest. 
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At first sight it is not evident why the question of liability of A 
for debts contracted by B should be discussed in the midst as it were 
of the commercial contracts. That this order was in compliance with 
the Edict only puts the question further back. Why were matters 
so arranged in the Edict? Perhaps the answer is this. The most 
typical cases of condiction were comprised in Books xii. and xiii. 
Before passing to more complicated contracts the large question of 
liability on another's contracts is taken, and discussed not in relation 
to the subject-matter of those contracts, as sale, hire, &c., but simply 
as liability for others' debts. The simplest form of liability, that 
arising from a loan, is enough to illustrate the principles, and it was 
not desirable to put off longer than was necessary dealing with such 
typical contracts as loans to children and to slaves on their father's or 
master's account. 

Book XVI. 2 treats of set-off; a title which is naturally connected 
with loans and particularly affected bankers (GaL iv. 64). 

With title 3 we commence a new division of contracts. In the 
old law Jiducia would have come first. Its connexion with deposit 
is seen in €rai. ii. 60. And these with actio mcmdati, pro socio and 
others formed a class of actions, condemnation in which was followed 
by ignominy (Gai. iv. 182; D. in. 2. 1 1), a consequence which did 
not belong to actions de rehvs creditis. 

The actions in xiv. — xvii. naturally lead up to that on nia/ndatum 
(agency), and pro socio, which occupy Book xvii. Books xviii. and 
XIX 1 treat of the contract of sale and various special contracts and 
considerations connected with sale. The remaining titles of Book xix. 
deal with analogous contracts, that of hire, that of exchange, and 
others which did not come precisely within the technical definition 
of either sale or hire. 

Book XX. is on Pledge and is mainly occupied with different 
aspects of the relation from that treated in xiii. 7. The pigneraticia 
actio was concerned simply with the debtor's recovery of his property 
after he has paid the debt for which it was pledged. Book xx. 
deals rather with the rights of the pledgee or successive pledgees 
against one another and against third parties, and generally with 
the modes in which pledge is created and extinguished. There 
were formerly three kinds of pledge : Jiducia, by which the property 
was conveyed as in our mortgage ; pignics, in which not property but 
possession was transferred; and hypotheca, where neither property 
nor possession were transferred but only a personal contract entered 
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into. Justinian ignored the first (Jiducia) and abolished all legal 
distinctions between pignua and hypotheca (cf. D. xx. 1.. 1 5. § 1 ; 
Just. IV. 6. § 4). This change has made it unnatural to separate 
XIII. 7 from xx. But hypotheca is the main subject of Book xx. 
as pignua is of xiii. 7. There the question is what is the purview of 
the debtor's action for recovery of possession of things pledged: 
in Book xx. what are the circumstances and rights attending 
hypotheca. So that here belongs the hypothecaria or qUfOsi Seruiana 
O/Ctio, the pledgee's action against third parties. And the work 
from which a great deal of this book is taken is Mardan's treatise 
ad formulam hypothecariam, which has been in arrangement sub- 
ordinated to extracts from Papinian in order to preserve old traditions 
in the course of study (see above, p. xxvii). 

Book XXI. (title 1) contains important supplements to the law of 
sale, treating of the right of rescission where there has been any con- 
cealment of faults in the thing sold contrary to the rules of the 
Aediles' Edict ; and (title 2) of the consequences of eviction from the 
vendor's want of title. One would have rather expected that these 
two titles shoidd have been put before the discussion of pledge. The 
arrangement suggests that some analogy was seen between a 
mortgagee, and a purchaser who under the circumstances had only a 
temporary hold of the thing purchased. 

Book XXII. is one of the books made up of titles having no 
special connexion with each other. The first title is on interest 
and produce (fructibus), and other considerations accessory to 
sales and to other transfers, and contracts for transfer, of property. 
The second is on interest in the contract of bottomry. The other 
titles are quite general ; title 3 of proofs and presumptions ; 4 of 
deeds and their loss ; 5 of witnesses ; 6 of the effect of ignorance of 
law and fact. They are placed here rather to make up the usual 
size of a book, and because a large new division of subject-matter 
is approaching, than because of any special logical connexion. 

Book XXIII. commences the matter of Family law, which is 
treated of under the heads of marriage, dowry, guardianship, and 
is naturally followed by inheritance, patronage and manumission 
reaching to Book xl. though with some inconsistent interpolations in 
Book XXXIX. 

Book XXIII. is (title 1) of betrothal, (title 2) of marriage, and (titles 
3 — 5) of the creation of dowry. Book xxiv. treats (title 1) of gifts 
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between husband and wife, (title 2) of divorce, (title 3) of recovery 
of dowry after dissolution of marriage. Book xxv. treats (fcitles 
1 and 2) of the claims of husband and wife against one another 
in respect of dowry and other property. Titles 3 — 6 deal with 
another branch of family law, viz. of the rights of children not 
yet bom at the time of dissolution of marriage, and (title 3. 1 6 — 1 9) 
of the reciprocal claims of parents and children for necessary suste- 
nance. The book is closed by a short title, 7, on concubines. 

Books XXVI. and xxvii. deal with guardians, their mode of 
appointment and their duties and responsibilities : of the grounds of 
excuse from acting : of the responsibility of magistrates who appointed 
unsuitable guardians : and the restrictions on sale of a ward's 
property. 

Books XXVIII. and xxix. deal with testamentary inheritance. 
Book XXVIII. regards wills from the side of the testator, i.e. treats of 
making wills and the necessary conditions of validity. The last title 
of XXVIII. and several titles of xxix. regard wills from the side of the 
heir, i.e. treat of acceptance or refusal of the position of heir. The 
first title of Book xxix. treats of a military will and might perhaps 
have been better put in Book xxviii., if connexion of subject rather 
than symmetrical size had dictated the distribution of the titles into 
books. The last title xxix. 7 on codicils is naturally placed just 
before legacies and trusts. 

Books XXX. — xxxvi. treat of legacies, both direct and by way of 
trust 

Books XXX. — XXXII. are really one book, or rather one title, and 
symmetry only has dictated their distribution into three books, with 
no further distribution into titles. The matter is somewhat general. 
The first has, amongst others, large extracts from Julianus, 
Africanus and Marcianus, the second from Modestinus and Papini- 
anus, the thii'd from Scaevola. The last part of xxxii. (1 44 to end) 
was probably originally intended to form a separate title 'on the 
interpretation of words in legacies'. (Bluhme, Z. G. B. iv. p. 299.) 

Book XXXIII. deals with special legacies, e.g. of annuities, usufruct, 
servitudes, dowry, options, land and houses as stocked or furnished, 
peddi/mn, store of provisions, furniture. Book xxxiv. continues 
special legacies, of aliment, gold and silver, release from debt (de 
. liheratione legato), and then (title 4) treats of withdrawal of legacies 
and of gifts over, alterations, &c. Minor matters occupy the remain- 
ing titles. Books xxxv. and xxxvi. treat of conditional legacies, of the 
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fourth reserved by the Falcidian law for the heir, of the S, conatdtiMn 
Trebdlianum which transferred to the heir in trust the burdens 
and benefits which legally fell on the heir-at-law appointed by 
the will ; then of the time of vesting of legacies, and of the security 
of the legatees either by the heir's bond or by actual possession. 

Books XXXVII. and xxxviii. treat of inheritance other than 
testamentary. The old law, whieh gave the inheritance of an in- 
testate first to the sui heredes and, failing those, to agnatic was 
so largely altered in practice through the praetor's recognising natural 
claims by the grant of the honorum possessio, that the legitimate 
intestate succession is treated in the Digest as subordinate to the 
honorum possessio. After a general title (de honorum possessionihus, 
xxxvii. 1) we have a series of titles (4 — 8) dealing with the grant of 
Possession of the Goods contrary to the devolution prescribed by the 
will and with the consequent arrangements for upholding legacies 
and making the persons so favoured by the praetor bring their 
property into hotchpot These are followed by title 9 dealing with 
the case of an unborn child, and title 10 (de Carhoniano edicto) with 
the case of one whose claim to be a child of the deceased is disputed. 
Title 11 deals with the grant of possession in accordance with the 
will. Title 12 which gives a parent the same rights to the inheritance 
of his emancipated son that a patron has in his freedman's forms a 
transition to the treatment of the patron's right, which is discussed, 
first generally (xxxvii. 14) ; then in title 15 his right to his freedman's 
respect; (xxxviii. 1) to his services; (titles 2, 3) to a share of 
his property ; followed by (title 4) the law on the distribution of the 
deceased's freedmen amongst his sons as patrons, and title 5 evasion 
by the f reedman of his patron's rights. 

The rules of intestate succession begin with xxxviii. 6, and 
extend to the end of the book. The praetor's grant of possession is 
taken first, and then we come (tit. 16) to the legitimate succession of 
the«wi and agnati and patron, and (tit. 17) to the reciprocal rights of 
the mother and children in their respective inheritances, which rights 
were granted by the senate's decrees called Tertullicmum and Orphi- 
tianum. 

Book XXXIX. has somewhat heterogeneous contents. The first 
three titles deal with rights against one's neighbour who is construct- 
ing or destroying some work, or who neglects to repair property 
which has become dangerous, or who is altering the flow of rain- 
water, or drawing off water to which he is not intitled. In the case 
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of persistent neglect to repair, the praetor gave a right to the com- 
plainant to enter into possession of the land where the building was ; 
and this grant of possession appears to be the link which has led to 
the position of the title damni infecti here (xxxix. 2). The two 
others (title 1) operis noui nuntiatio and (title 3) aqv,ae pluuiae 
cMTcendae come in its company. Title 4 de puhliccmis is more difficult 
to account for. We can only suppose that the matter was treated in 
some such connexion by the writers extracted (cf. 1 7), and that the links 
have been omitted by Justinian. (Compare its place in Cod. Theodos. 
rv. 12.) The last title in the book c?e donationibus mortis causa is 
required before the doctrine of inheritance is concluded, and the 
preceding title de donationibus is inserted as dealing with gifts in 

m 

general and therefore introductory to gifts in view of death. The 
remarks of Bluhme (Z. G. R, iv. p. 285 sq. ; p. 364, n. 19) tend to 
shew that the compilers hesitated about the arrangement of the 
matter in this book. 

Book XL. is linked to the preceding books by two attachments, 
one the law of patrons and freedmen, which formed part of Books 
XXXVII. and xxxviii., and the other the frequent occurrence of 
manumissions by will. This book treats (title 1) of manumission 
in general ; title 3 of manumission inter uiuos; (title 4) of manu- 
mission by will, and (title 6) by way of trust, (title 7) of the position 
of slaves whose freedom was postponed till a future day or made 
dependent upon some condition {de statuliberis) ; then (title 8) of 
cases where freedom was obtained without the master's act, and 
(title 9) where freedom was not obtained notwithstanding manu- 
mission had taken place; titles 10 and 11 of freedmen being made 
or recognised as if they were free-born, and the remaining titles of 
supposed slaves claiming to be really free-born; and the like. This book 
closes the important part of the Digest formed by the law of Family 
and Inheritance. 

Book XLI. opens with a title on the acquisition of property and 
appears disconnected from the preceding. In fact it is only introductory 
to those which follow. The real link is Possession, which begun with 
honorum possessio in Book xxxvii. (or perhaps xxxvi. 4) and of which 
other phases occur in Books XLii. and xliii. The present book treats 
(title 2) of acquiring and losing possession, and title 3 and subsequent 
titles of the acquisition of property by uninterrupted possession 
(ibsucapio). The first title therefore is contrasted with the second as 
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property to possession, and with the third and others as the acquisition 
of property in general to the special acquisition by means of pos- 
session. 

Book XLII. thus introduced by XLi., contains a new division. 
Hitherto we have had the various kinds of • suits. We now have 
(title 1) the result of the suit, viz. judgment and its effect. Title 2 
is on confession, title 3 on voluntary surrender of goods, and the 
remaining titles on the execution of judgment by seizure (miasio in 
possessionem) and sale of the debtor's property, and rescission of 
acts done to defraud the creditors. 

Book XLiii. deals with interdicts or injunctions, which form a 
separate class of suits, originally more or less of a temporary and 
interlocutory character, directed to obtain the permission or pro- 
hibition of certain acts rather than damages for loss of property or 
for injury. Many interdicts are for gaining or retaining possession, 
and hence are connected with the matter of the two preceding books. 

Book XLIV. treats of pleas, especially (title 2) the plea of the case 
having been already decided ; (title 3) of the statute of limitations, 
(title 4) of fraud and intimidation, and (titles 4 and 5) some others. 
The last title in the book, (tit. 7) on obligations and actions, is partly 
supplementary and partly introductory. It contains a brief notice 
of some contractual actions not before specifically treated, and some 
general notices on the different kinds of actions. 

Books XLV. and xlvi. deal with stipulation, the only form of 
strict verbal obligation which remained in Justinian's legislation. 
Title 1 of Book xlv. is on stipulation in general ; title 2 on joint 
stipulations ; title 3 on stipulations made by slaves ; Book xlvi. 
title 1 on sureties ; title 2 on the use of stipulations to give a new 
valid form to existing obligations (de nouationihus et ddegationihus) ; 
title 3 on payments and discharge of obligations in general, and 
title 4 on the formal discharge of a verbal obligation; title 5 on 
the stipulations directed by the praetor and then (in the three 
remaining titles) of three stipulations in particular; that for safe- 
keeping of a ward's property, for the payment of a judgment debt, 
and for the ratification of an agent's acts. 

It is indeed these last stipulations which appear to have attracted 
the general doctrine of verbal obligations to this part of the Digest. 
For doing justice between parties the court had sometimes not 
so much to give judgment on the past as to secure certain conduct 
for the future. Injunctions or interdicts were one mode of doing 
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this : another was to compel the party or parties to enter into 
recognisances for their own acts in future. And the recognisance 
was a bond, i.e. a verbal obligation entered into by the one party 
to the other, and confirmed by similar verbal obligations of others 
as sureties for them. Some of these usual stipulations were trans- 
ferred by Justinian to earlier parts of the Digest from the place in 
the Edict corresponding to this. (See vii. 9 ; xxxvi. 3.) 

Books XLVii. and xlviii. treat of penal actions : Book XLVii. 
of torts, especially, titles 2 — 9, of thefts, and robbery of various 
kinds ; title 10 of insult, including libel and defamation ; and the 
other titles of various toiiis, such as violating graves, collusive 
conduct of a suit, disturbing boundary stones, illicit societies, &c. 
Some or all of these torts might also be treated as crimes, and subject 
the offender to punishment as well as, or in lieu of, damages. Book 
XLVIII. treats of crimes and criminal procedure, especially title 4 
of treason ; 5 of adultery ; 6 and 7 of violence ; 8 of assassination 
and poisoning; 9 of parricide; 10 of forgery; 11 of extortion; 

16 of false accusation. Criminal procedure is treated in some 
titles viz. title 2 of indictments ; 3 of the custody of the accused ; 

17 of dealings with those who do not appear to take their trial; 

18 of inquiry by torture ; 19 of punishments ; 20 and 21 of 
dealing with the propei-ty of criminals ; 22 of banishment. 

Book XLix. titles 1 — 13 treats of appeal ; title 14 of the rights 
of the crown {fiacua) to escheats in certain cases ; 15 of the resto- 
ration of rights to one restored from captivity {de postliminio), and, 
this naturally having most frequently application to soldiers, we then 
have 16 of the position of soldiers; 17 of the privilege accorded to 
soldiers of having property of their own, though otherwise in their 
father's power, and 18 of certain privileges of veterans. 

Book L. is mainly on a part of public law, viz. title 1 — 12 
on the administration of municipal affairs and the duties of the 
citizens to take their share of the burdens : title 1 3 on certain 
extraordinary jurisdiction; 14 on brokerage; 15 on public registers 
of taxable property (de censihvs). The last two titles are collections 
respectively (title 16) of a large number of passages explaining the 
import of particular words when used in law, and (title 17) of a 
number of legal maxims. 

The result of this examination tends to shew that while some 
suggestions have been adopted first from the old procedure by 
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statutable actions, and secondly from the Praetor's edict, the dominant 
idea in the arrangement is that of the order of matters to be con- 
sidered in the conduct of a suit\ I. Jurisdiction, parties to the 
action and bars to action. II. Import of actions divided into (1) 
recovery of what is still your property; repair of damage; ascer- 
tainment or partition of property ; (2) commercial dealings ; (3) 
relations between husband, wife and children ; (4) succession to 
property vacant by death. III. Judgment and Execution. IV. In- 
junctions, Special Pleas, Bonds and Sureties. Here ends the matter 
of purely civil actions. Then follow V. Punishment of Wrongs 
by civil action or by criminal proceedings; VI. special and public 
Law and Interpretation. 

The principal disturbances or apparent disturbances to this order 
are first, three miscellaneous books, viz. Books xi., xxii. and xxxix., 
and secondly the interference of other principles with the main lines. 
To this latter head belong (a) the treatment of suits for an inheritance 
as a whole (v. 2, 3) before suits for individual things instead of 
leaving them to the section on succession by death, (b) the attention 
paid to the idea of possession which, originating with the grant of 
possession in execution of a judgment, has probably first dictated 
the position of inheritance, and, through that, of other branches of 
family law ; and secondly has led to the position of acquisition by 
possession and therefore of acquisition in general in Book xli., and 
thirdly has placed damni infecti and kindred actions in Book xxxix., 
(c) the treatment of obligations in general and verbal obligations 
in particular in connexion with, and as it were introductory to, the 
Praetorian Becognisances. 



CHAPTER IV. 

ORDER OF EXTRACTS IN THE TITLE. 

Having discussed the order of the titles, I pass to the order of 
the extracts in the titles. And here we are even less assisted by 
any authoritative information than we were in the case of the larger 
division of the matter. Justinian tells us who were the Commis- 

^ 0. Lenel*s exposition of the principles of arrangement of the Edict has 
much which resembles and supports this view (Edict. Perp. pp. 9 — 22), but I 
am concerned with Tribonian, not (except indirectly) with JiUian. 
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sioners, what was the number and quantity of the books from which 
the extracts were taken, their descriptions, and the large powers 
given to the Commissioners to deal with them. What is more than 
this we have to discover from the Digest itself. 

The first thought, no doubt, is that each title will have been made 
by this kind of mosaic to contain an orderly discussion of the branch 
of law denoted by the title. And this idea is confirmed by our 
frequently finding at the commencement of the title a definition or 
brief description of the subject-matter or some neat division of it. 
And not uncommonly this is followed by some regular treatment of 
one or more branches of the subject. Some extracts are found, as 
it were, fused together into an intelligible account. Other extracts 
are left separate, but seem to throw light on one another, and to 
limit or extend the notion which each would have given singly. 
Few readers but must in studying a title have fancied they found, 
or at least have tried to find, a clue to the arrangement of the 
extracts in the connexion and development of the thought; and 
nothing can have appeared a more legitimate source of assistance 
in the comprehension of an extract than the train of ideas suggested 
by the extracts on each side of it. 

Yet no long study is required before it is seen that, at least in 
many cases, this hope is fallacious. Neighbouring extracts are found 
to be in no wise specially connected, and the same extract is found 
to contain sometimes an orderly discussion, sometimes a collection 
of isolated, or at least not closely connected, points. Even if one 
title conforms more or less to what might be expected in the treat- 
ment of a branch of law, the next defies all attempts to justify the 
notion of arrangement which may have been gained from the pre- 
ceding. 

But Justinian left a clue to the arrangement when he (or Tri- 
bonian) directed the compilers to give with each extract a reference 
to the work from which it was taken. Probably all he aimed at by 
this means was to give to the new digest the authority which was 
still justly attributed to the lawyers, whose writings were used. The 
law, which Justinian gave and meant to give, was the law sanctioned 
by his predecessors, recognised by custom, and illustrated by writers 
of renown : it was the old law, but purified, amended, made access- 
ible to all students and practitioners, and suitable to the needs and 
habits of the time. But these references have been found in fact 
to have a further value. On patient examination they reveal the 
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mode in which the compilers went to work. The inscriptions, as 
they are called, attracted the attention of Augustin and others 
in the sixteenth century, but it was reserved for Friedr. Bluhme 
in a masterly essay (of which the learning, thoughtfulness, and 
composure are very striking for a young man of only twenty-three 
years of age) to solve the problem in a manner which has since met 
with all but universal acceptance \ This essay was published in 
1820 in Savigny's Zeitschri/t filr gesch. Eechtstoiss. Vol. iv." 

On examining the inscriptions in any title containing a large 
number of extracts it will be noticed that the extracts from each 
work, say for instance Ulpian's Commentary on Sabinus, follow each 
other in the order of the work itself. Take the last title in the 
Digest (l. I7yde diuersis regulis); the second extract is from the first 
book of Ulpian^s commentary, the third extract is from the third 
book, the fourth extract from the sixth book, the sixth extract from 
the seventh book, the ninth extract from the fifteenth book, the 
thirteenth extract from the nineteenth book, and so on, the inter- 
mediate extracts being from other works, which again are quoted in 
their own order. Further, if the different works, from which extracts 
are made in this title, are taken in the order in which they occur in 
this title, and this list of works be compared with the works from 
which extracts are made in another title (say that de uerhorum signijl- 
catione, L. 16), it will be seen that, so far as the same works occur at 
all, there is a great similarity in the order, accompanied with certain 
differences which, when the comparison is extended to several titles, 
assume a marked character, clearly not accidental. The works are 
seen to be grouped in three large masses and one smaller one. In 
each of these groups the order of works is in the main the same in 
each title (so far as it contains extracts from these works at all), but 
the groups themselves change their positions. Thus in xlv. 1, the 
order of these groups may be represented hj A B G c ; in L. 16, it 
becomes B A c ; in h. 17, A c G B. {G c ov c G will be generally 
treated as one group, of which a small number of works are some- 
times suffixed, sometimes prefixed, to the bulk of the group.) On 
carrying the examination throughout the Digest it is found that 



1 F. 0. Schmidt in his well- written work, Methode der Auslegung der Justi- 
nianischen RechUhuchery 1855, §§ 30 — 36, is an exception. But his objections 
and illustrations are quite inadequate, and not in themselves maintainable. 

^ He published separately an essaj on the repetitions in the Digest (De gemi- 
natis &C.J Jenae, 1820). 
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these groups are persistent, but that there are, on the whole not 
unfrequently, slight displacements of the order of the works in the 
several groups, and intrusions of one or more extracts from one 
group into the midst of another group. The most noticeable dis- 
placements are of two kinds, first, the alternation of some works 
with others of similar contents, and secondly, the displacement of a 
few extracts from their regular order to the commencement of the 
title, where they form a sort of introduction to the subject. These 
facts clearly suggest a theory of the course of proceedings followed 
by the compilers, which may be illustrated by considering the natural 
probabilities of the case. 

A long task, a short time, and a large body of Commissioners 
naturally lead to division of the work. The work to be done was, 
in this case, first the reduction of the large mass of writings of 
lawyers of recognised authority into a manageable compass, by the 
omission of what was obsolete, the decision of disputes, the removal 
of contradictions and repetitions, and then the consolidation of the 
matter into fifty books under titles selected from the Code or the 
Perpetual Edict. To divide the Commissioners into committees 
and to assign to each committee a fair share of the treatises to read 
and manipulate seems an obvious course. The task of removing 
repetitions and contradictions would be greatly facilitated, if works 
dealing with the same subject-matter were assigned to the same 
section and were read and examined in connexion with one another. 
Doubt would be sure to arise as to the precise title (the Code con- 
tains 765) to which any part of the book which they were reading 
should be referred, and whether it would be better to make longer 
and more continuous extracts with fewer titles, or shorter extracts 
under more numerous titles. Such points would be more capable of 
at least a provisional solution, if each committee worked first on some 
comprehensive wor^ or works which kept before them the extent and 
connexion of the matter. And it would probably be thought advisable 
to select for this purpose the latest of the important authors, as shewing 
most completely what opinions had met most general acquiescence, 
and what contradictions and disputes still remained for decision. 
The Roman writers on law were evidently in the habit of quoting 
largely from their predecessors (as was indeed almost necessary at a 
time when books were all manuscript and copies therefore rare and 
costly), and thus a later work might well give not only a general 
account of the matter from the writer's own point of view, but also 

B. d 
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an account of the different views and illustrations of others. After 
each committee had done its own work the consolidation of the 
whole would have to be undertaken. Sometimes no doubt the 
division of subject-matter would be so clean, or the matter itself so 
scanty, that the title would remain unaltered from the form in which 
it left the committee. But few writers are so logical in their divisions 
and so stem in restricting their discussion, that under each head only 
that matter is found which is suitable there and not suitable else- 
where. Certainly such was not the character of the Roman jurists : 
they treated in the same book questions which are fruitfully discussed 
under more than one head. The result would be that all the com- 
mittees would have contributions to make to many titles. The 
easiest way to compose what was ultimately to form a title of the 
Digest would be to put the several contributions one after the other, 
without attempting any arrangement of the fragments according to 
their meaning. But the same process of striking out repetitions and 
contradictions would have to be gone through with the title as a 
whole, which each committee had gone through with its own part. 

This account of what, considering the instructions and the nature 
of the material, would be a priori probable, or at least very possible, 
fits in with what has been gathered from an attentive examination 
of the Digest, especially of the inscriptions. It is hardly therefore 
an assumption to say that this is what was done. Tribonian divided 
his Commission into three committees and the books to be extracted 
into three groups, or masses. The first group is headed by Ulpian's 
commentaiy on Sabinus ; the second group by two-thirds of Ulpian^s 
commentary on the Edict, viz. the first third and the last third ; the 
third group is headed by Papinian's works. From a comparison of 
the commentaries on Sabinus by Ulpian, Paul, and Pomponius, we 
can see that the subject-matter of Sabinus must have been, speaking 
generally, inheritance, consensual contracts, faipily law, theft, con- 
dictions, stipulations and perhaps some other matters, but the evidence 
is conflicting\ The part of the commentaries on the Praetor's Edict 
which dealt with the same heads of law, i. e. the middle third, was 
given to the same section. The Sabinian group then would contain 
the principal materials for Books xii. — xl. and a good proportion of 
Books XLV. — L. The Edictal group would contain the principal 
materials for Books ii. — xi. and xli. — xliv. and a proportion of the 

1 See Leist's Versuch einer Geschichte des r'omischen Rechtsyistem (1850) 
p. 44 sqq. and table appended: also account of Sabinus, below ch. x. 
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final books. Of Justinian's Parts, Parts i. ii. would belong to the 
Edictal group, Parts iii. — v. to the Sabinian group, Parts vi. and vii. 
were divided between them. The Sabinian group stood relatively in 
a closer relation to the old civil law, the Edictal group to the prae- 
torian law. The Papinian group would be supplementary to both. 
It is noticeable that these groups correspond to the course of study 
in the law schools before Justinian reformed it. The first year's 
course (marriage, guardianship, inheritance) and part of the second 
year's course in alternate years (commercial contracts) are included 
in the Sabinian group; the constant part of the second year's 
course, viz. Procedure (Pars I. = Books i. — iv. of Digest), and actions 
for the recovery of property, which alternated with commercial 
contracts for the second year's course, are included in the Edictal 
group ; the constant part of the third year's course (Papinian) 
and the fourth year's study (Pauli Kesponsa) were included in the 
Papinian group. Among the compilers were four Professors of Law, 
who may naturally be supposed to have been allotted to the group 
principally treated in their lectures. 

Besides the works already mentioned each group contained some 
other important treatises and a number of smaller writings on special 
points of law. It would seem that these smaller writings were 
allotted to the three committees more to make an equal distribution 
of the mass to be dealt with than from any strict division of subject- 
matter. A complete list of the works extracted is given in Appendix 
B. It shews the distribution between the several committees, the 
order in which the works were taken, and the subordinate groups of 
works dealt with at the same time, so that parts of the one work 
were taken before parts of the others, as if they had been separate 
works. For instance the whole of Ulpian's commeutary on the Urban 
Edict does not precede the whole of Paul's commentary, nor do these 
two precede the whole of Gains' commentary on the provincial Edict; 
but, beginning with the first six books of Ulpian, with the first five 
of Paul, and with the first of Gains, we then go on to the seventh 
book of Ulpian, the sixth and seventh of Paul, and the second 
of Gaius, and so on. Thus of the Sabinian group there were taken 
together, and broken up into smaller groups, the commentaries 
on Sabinus, those on the middle part of the Edict, the various bboks 
of Institutes, the books on Adultery, the collections of Rules and 
the books on Appeals. Of the Edictal group there were broken 
up and grouped in sections the commentaries on the Edict, the 

d2 
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books on Plautius, the Digests of Celsus and Marcellus, the books 
on the Julian and Papian law, and others. Of the Papinian 
group the Qimestiones of Paul and Scaevola, the answers of Paul 
and Scaevola, the books on Trusts, the Eeceptae sententiae of Paul 
with the Epitome of Hermogenian, and others were respectively 
grouped. 

Out of nearly 230 works bearing separate titles, extracts from 
which appear in the Digest, a small number have composed the bulk 
of the Digest. The works first taken in hand were large and com- 
prehensive treatises or collections, and naturally extracts from them 
rendered it superfluous to make many or large extracts fi'om most 
of the others, except on special points. Hommel has rearranged 
all the extracts under the head of the works from which they were 
taken, and although from the necessity of the case his book falls far 
short of justifying its ambitious title as a 'New birth of the Old Law- 
Books' (PcUingenesia lihrorum iv/ria ueterum, Lipsiae, 1767) it is 
convenient for many purposes, and affords us a ready means of 
determining the proportion in which each work and each author 
has been made to contribute to the Digest. (See App. C.) 

The extracts from Ulpian's commentary on the Edict form 
between a fourth and a fifth, or, if we add his Libri ad Sahinum, 
nearly one-third of the whole Digest. If we add to these the like 
treatises of Paul, Pomponius' books on Sabinus, Julian's Digesta, 
Gaius' commentary on the Provincial Edict, Papinian's Quaestionea 
and Responsa, and Scaevola's Bigesta, we have one half of the Digest. 
Six more works, viz. Ulpian's IHsputationes, Paul's Quaestiones, 
Eissponaa and books ad PlaiUium, African's Quaestionea and Scaevola's 
Reaponaa, making sixteen works by eight authors, raise the proportion 
to nearly two-thirds. About twice this number, or thirty-three 
works by sixteen authors give four-fifths of the whole Digest. The 
remaining one-fiffch is contributed by nearly 200 treatises, none 
of which however have supplied extracts sufficient to fill much more 
than four pages of Mommsen's stereotype edition, and some of which 
have supplied only two or three lines. 

The proportion of extracts supplied by each of the three groups 
is estimated by Bluhme approximately as the numbers 5 for the 
Sabinian group, 4 for the Edictal group, 3 for the Papinian group. 
The thirty -three important works, which, as I have stated, 
furnish together four-fifths of the Digest, are distributed between the 
groups as follows. I have added my estimate of the pages of Hommel 
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respectively occupied by them. The order of extraction is preserved, 
the works dealt with simultaneously being bracketed. 



Sabinian Group : 

IJlpiani lAhH ad Sahinwin .... 
- Pomponi „ „ .... 

^Pauli „ „ .... 

IJlpiani Lihri xxvi. — li. ad edictum 
Pauli Libri xxviii. — xlviil med, . 
Gai Lihri ix. — xviii. ad edictum prouinciale 

IJlpiani Disputationes 
IJlpiani Opinianes . 
luliani Digeata 
AMcani Qua^tiones 
Marciani Inatitutiones 
IJlpiani Libri de officio procorundis 



Hommel's 
pages 

130 

37 

31 
125J 

26 

14 

25 

H 
58 

23| 

16J 
15 



IJlpiani 
PauH 

.Gai 
PauH 
rCelsi 
IMarcelli 



Edictal Group: 

'Ulpiani Libri i. — xxv. ; ui. — lxxxi. ad edictum . 

Idbri ad edictwm aedUium cv/ndium 

Libri i. — xxvii. ; XLViii. med. — lxxviii. ad 
edictwm 

Libri i. — ^viii. ; xix. — zxji,adedictprov,i7iciale 

Libri ad Plautium 

Digeata . 

Digeata . 
Modestini JEascusaHonea . 
Modestini Reaponaa . 
lavoleni Epiatvilae 
Pomponi Libri ad Q. Muci/um 
Callistrati Libri de cognitionibiM 
IJlpiani JLibri ad legem Ivliam et Fapiam 

Papinian Group: 

Papiniani Qtmeationea 



Papiniani 
rPauH 
iScaevolae 
(PauH 
IScaevolae 



Reaponaa . 
Quaeationea 
Quaeationea 
Reaponaa . 
Reaponaa . 



216J 
lOJ 

66 
19 
22 
14 
16 

8 
11 

9 
13i 

8 



45 
40 
29 
9 
20 
20 



511 



423 
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Hommers 
pages. 

Ulpiani Fideicommissa 17 

JPauli Sententiae ...... 15 

KKermogemajA Juris epitomae ..... 9^ 

Tryphonini ZHsputationes . . . . . 18J 

223 

Appendix to Papinian Group: 

Scaevolae Digesta 44 

1201 

N.B, The total number of extracts in the Digest occupy about 
1510 of Hommers pages. 

The group called Appendix to the Papinian group, and whitjh is 
found sometimes to precede the bulk of that group, sometimes to 
follow it, contains one very important work, Scaevola's Digest, and 
also some books of Labeo abridged by Javolenus, and by Paulus. 
It is probable that they were discovered later than the rest, and 
given out, probably to the Papinian Committee, separately from the 
other works assigned to them. 

Another case of indecision is shewn by the position of some 
books of Ulpian's, and the others' Commentaries on the Edict. The 
whole of Books 62 — 81 of Ulpian's were given to the Edictal Com- 
mittee, but they were extracted in this order: Books 56 — 81, then 
the Commentary on the Aediles' Edict, then Books 54, 55, and 
lastly Books 52, 53. Possibly these books 52 — 55 were originally 
assigned to the Sabinian Committee, and they being overworked 
eventually passed them on to the Edictal Committee. But it is very 
likely that the subject-matter had something to do with it Book 52 
(besides treating of the security to be given to the legatee) dealt 
with operis noui nuntiatio ; Book 53 with damni infecti and o/quae 
pluuiae arcendae; Books 54, 55 with claims to freedom and with 
the publicani. These are just matters of which the position in the 
Digest is somewhat difficult to account for. See what is said of 
Dig. XXXIX. and xl. above p. xliii. The position of the Commentary 
on the Aedile's Edict in the order of extracting probably indicates 
that that Edict was by Julian made an Appendix to the Praetor^s 
Edict. (Hence the Florentine Index gives the number of Ulpia|i*s 
books on the Edict as 83, and of Paul's as 80.) 
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K we turn for a minute from the works to the authors it may be 
noted that the extracts from TJlpian's various works are in bulk 
39 per cent of the whole Digest. Paulus has nearly 18 per cent.; 
Papiniahus, Scaevola, Pomponius, Julianus and Gains have together 
more than 24 per cent. ; Modestinus, Marcianus, Africanus, Javolenus 
and Marcellus 9^ per cent.; Tryphoninus, Callistratus, Celsus and 
Heimogenianus nearly 4 per cent. Thus the sixteen authors of the 
thirty-three works mentioned above have, when their other works 
are taken into account, supplied 94J per cent, of the whole. The 
remaining 5J per cent, was supplied by extracts from 22 writers. 

K we make a chronological division, classing as older writers all 
down to and inclusive of Gains, and as later writers the rest, be- 
ginning with Uenuleius and Marcellus, one-fifth of the Digest is taken 
from the older writers and four-fifths from the later. The Republican 
writers (Q. Mucins, Aelius Gallus) and the other writers before 
Trajan (Alfenus, Labeo, Proculus) are insignificant in bulk (not 
2 per cent, of the whole) : the writers after Alexander Severus, 
or at any rate after Gordian (Hermogenianus, Arcadius) are doubly 
insignificant (not we may safely say 1 per cent). Over 95 per cent, 
of the Digest was originally written from cir. 100 to 230 a.d. 

Such then being the authors and works used, what is the nature 
of the Digest as revealed by the observed order 1 Clearly it is not a 
systematic treatise on each separate head of law, composed after con- 
sultation of these authorities. Nor is it a skilful mosaic in which 
fragments carefully selected from these works are disposed, each in 
the place and order calculated to give the effect of original treatment, 
because permeated with consecutive thought It is simply the 
result of taking the selected treatises and arranging them, partly 
in one line, partly in parallel lines, and then as it were squeezing 
them together, so as to throw out what was antiquated or superfluous, 
and leave only what was practical, with no more repetition than 
was needed for clearness. Where TJlpian, Pomponius and Paul had 
treated the same matter, the most comprehensive, usually TJlpian, 
sometimes Paul (e.g. D. xli. 2), was made the groundwork, and the 
others were either dovetailed into it or dipt and appended. The 
larger treatises being exhausted, supplementary remarks or illustra- 
tions were taken from the multifarious string of minor works which 
each committee had received for examination. The same process 
was repeated when the contributions of the three committees were 
combined, but there is less fusing of the extracts together : the 
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largest and most important string of extracts being put first, the 
other two contributions were dipt and appeoded. 

But there are, as has been said and as would naturally result 
from such treatment, signs of the operations of the compilers having 
been in a limited degree guided by the connexion of thought. First, 
not unusually some extracts are taken from the regular order of the 
works and placed at the beginning of the title as an introduction 
(see 11 1 — 6 of this title). Secondly, some extracts have been 
evidently mutilated so as to form part of a sentence in another 
extract from a different work (see e.g. 18; 114; 116; 169of this 
title, and especially iii. 3; rv. 3 passim). Thirdly, successive ex- 
tracts are connected by particles, e.g. quodsi, uero, autem, enim, 
ergo, <fec., which may or may not have been in the origiual work, but 
at any rate have, it is fair to suppose, been either left there or 
inserted there on purpose to connect the meaniug of the two 
fragment& Fourthly, repeated alternation of extracts from the same 
books indicates the selection or compression of the one with an eye 
to the other. Where there is no such connexion visible, we should 
not be justified in imagining that the compilers intended to imply 
any connexion in thought between two successive extracts, unless 
one at least of the extracts is found in a different part of the title 
from that which the known order of the treatises would assign to it. 
And even if it is found in such an abnormal position, we cannot at 
once conclude that the law given in the extract is meant to be 
explained or qualified or supplemented by the adjoining extracts or 
nice uersa. The position may be merely accidental — a slip of the 
compilers or their copyists, a consequence of the exigencies or con- 
venience of the work. For there is no ground for thinking that the 
compilers set any special value on preserving the order. The order, 
which we observe, is one which was natural for them to fall into, 
but not one thoughtfully adopted and religiously retained and pro- 
tected. They struck out parts of the manuscripts before them, 
amended the rest where necessary, and gave them to be copied one 
by one or section by section as they finished with them. 

But even when we can see some design in the displacement of a 
fragment, it is not always a design of real importance for the inter- 
pretation of the law. The connexion may be due to a much slighter 
cause. Thus Bluhme (p. 293) suggests that the extract from Fapinian 
forming 1 33 of our title has been put out of its place, merely because 
Julian is mentioned, and the position thus serves to introduce the 
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extracts from Julian's own works. Possibly Papinian had quoted 
the part of Julian which the compilers have given from the original. 
In D. I. 6 the extract from Gaius (11) is interrupted in order to give 
the full text of Pius' rescript, and for this purpose Ulpian's book de off, 
procons, is resorted to Q. 2). Again Bluhme suggests that 11 5 — 8 of 
D. XXXIII. 6 have been placed after 1 4 merely because they, like 1 4, 
speak of quantity, not quality, of wine, oil, &c. contained in a bequest. 
In fact a disturbance of order may be due to accident or temporary 
forgetfulness, or may be due to design, but design may be moved by 
only a superficial resemblance or by an external connexion. Justinian 
appears to have hurried the Commissioners in order to signalize his 
third consulship with the additional distinction of the publication of 
the Digest (Const Tanta § 23). Bluhme (p. 372) notes that the later 
books of the Digest contain less evidence of comparison of the work 
of the three sections than the earlier books do — a fact which the 
compilers' weariness or Justinian's haste may well account for. The 
titles containing most disarrangement of the order are, according to 
Bluhme, i. 3, 5, 7. In Book xx. the desire to put Papinian first has 
avowedly (Const, omnem § 4) been the main motive. Thus the extract 
from Gaius now standing fourth was clearly intended originally to 
head the first title of that book. 

Under the light thrown by Bluhme's discovery the Digest 
assumes a different aspect to what might otherwise be taken. 
The internal connexion of thought was not the motive of the 
arrangement, and the arrangement cannot therefore be made the 
guide of interpretation. What connexion of thought there is comes 
mainly from the compilers having taken as the foundation several 
systematic works, compared them with one another, and given us 
blocks of them pared away to avoid repetitiona These blocks may 
coincide with a natural division of the subject-matter, or may con- 
tain parts of two or more sections, or may be merely a string of 
disconnected cases on different parts of the subject. Mommsen's 
edition, like some other modem editions, prints each fragment con- 
tinuously and separates successive fragments. This is quite right 
when the composition of the Digest has to be shewn. I have how- 
ever thought it advisable to distinguish in the printing the parts of 
some fragments and to join together some separate fragments, the 
order however being preserved. A rearrangement of the matter in 
each title of the Digest, so as to make an orderly discussion, has 
been executed by Pothier, but the result is not very satisfactory ; 
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the difficulty of reference is considerable; and we have a subjective 
instead of an (Objective basis to rest on. 

As an illustration of the compilers' work, we may examine the 
order in our present title. The first six fragments are from the 
work of different committees. Of these the first two are from the 
Edictal series j 1 3 is from the Sabinian series ; 1 4 from the Edictal 
series, 1 5 from the Papinian, and again 1 6 from the Edictal. 
Moreover 11 4, 6 are from an earlier part of the Edictal series than 
11 1 and 2. On examiuation it is clear that these six fragments 
have been arranged so as to form an introduction, containing defi- 
nition, character, mode of constitution, acquisition and loss. With 
1 7 we begin the extracts from Ulpian ad Sdbimmh which form the 
bulk of the title. Ulpian's seventeenth book is interrupted by short 
interpolations (1 8) from the fortieth book of his commentary on the 
Edict (one of the Edict books assigned to the Sabinian Committee), 
and from Pomponius' fifth and PauPs third book ad Sahinum, 
L 11 is from Paul's epitome of Alfenus, also in the Sabinian series. 
L 15 begins the eighteenth book of Ulpian ad Sahinurriy which is 
similarly interrupted. L 21 and 1 23 are interpolations from the 
seventeenth book of Ulpian, which had evidently been postponed 
on account of the fuller treatment of the subject of acquisition by 
slaves in the eighteenth book. There is also an interpolation, 1 24, 
from the tenth book of Paulus ad Sahinwm, i. e. a later book than 
would natui*ally be taken with Ulpian's eighteenth book. Then 
follows another extract from Paul's tenth book ad Sahinumy which, 
if the connexion of thought had been regarded, must have been 
placed after 1 23 or in some such place. It is put here simply 
because it was extracted after Paul's third book, and before Julian. 
The like reason accounts for 1 32. Then comes a curious interpo- 
lation from the Edictal series, viz. an extract from Papinian for 
which Bluhme, as I have said, accounts by the reference in it to 
Julian. Extracts from Julian, African, Marcian, Ulpian's Rules and 
Neratius follow in due order : but (1 39) an extract from Gains ad 
Edictum prouindale (one of the Edictal series) is fused with Marcian. 
We then proceed in 1 45 with the Edictal series, and the first here 
is another extract from the same book of Gains. Evidently the 
Edictal series has been made slightly to overlap the end of the 
Sabinian, and thus 1 39 has been squeezed into the Sabinian group 
instead of following 1 44. The extracts from the books on Plautius 
and from Paul's edition of Vitellius duly follow. After 1 50 should 
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have come the other extract from the same third book on Vitellius and 
an extract from Celsus which have been transferred to head the title 
(11 1, 2). Modestin's various works and Pomponius ad Q, Mvjdum 
follow duly. An extract from Gains ad Edict prou, follows. 
According to the Florentine ms. it is from the seventeenth book, 
and il* so, belongs to the Sabinian series, but the inferior Mss. give 
the seventh book, and then it belongs to the Edictal series, and is 
an after-thought of the Edictal compilers, not an intermixture of the 
two series. With 1 57 begins the Papinian series, the extract from 
the QtmestioTiea having been already taken to make 1 33. The series 
duly extends to 1 63. After this comes a number of extracts from 
the Sabinian series inten*upted by 1 65 and 1 71, and concluded 
by 1 74 from the Edictal section. And this collection is composed 
of two sets of extracts, 11 64 — 67 and 11 68 — 73, the former set 
consisting of extracts from the books on the Edict and a treatise of 
Julian's, the latter of extracts from Ulpian's seventeenth book and 
Pomponius' fifth book ad Sahvnwm, In the order of extraction by 
the Sabinian Committee, the latter set would precede the former. 
It is difficult to find any reason for this recurrence of Sabinian 
extracts at the end of the title and in an inverted order. Probably 
they were intended for insertion in another title, and have thus 
fallen out of their normal position. Certainly the connexion of 
thought can have had nothing to do with this postponement and 
with the arrangement as we now have it. 

If the connexion of thought had been the ruling principle the 
arrangement in our title is inexplicable. Why should 11 18 — 20 be 
put where they are, instead of being partly put amongst the other 
miscellaneous extracts and partly interpolated in appropriate places ? 
Why separate 1 10 from 1 48. § 1 ? and why connect the latter with 
1 48. § 2, except because they were, after perhaps divers omissions, 
left continuous in the book from which they were taken ? And the 
same may be said of the present continuity of 1 19. pr. and 1 19. § 1. 
Surely 1 12. pr., 1 18, 1 19. § 1, 1 59 ought to come together; and so 
also 1 7. § 2 fin. with 1 27. § 3 and 1 52 ; and 1 44 with 1 7. § 3 j and 
so on. 

In some titles the three series occur twice over. Books xxx. — 
xxxiL are as it were one title. The Sabinian mass (with a con- 
siderable number of interpolations from the others) occupies Book 
xxx. Book xxxL as far as 1 63 is Edictal. The rest of xxxi. and 
the first 42 extracts of xxxil are Papinian and post-Papinian. 
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Then we recommence with SabiQian 1 44 — ^1 75 ; Edictal 1 76 — 1 90; 
Papinian 1 91 to end. Evidently these last extracts (xxxii. 1 44 to 
end) were intended to form a separate title de uerborum et rerv/m 
significatione, as in the Code vi. § 8 such a title immediately follows 
the title de legatis. So the title de ritu nuptiairwm (D. xxiii. 2) has 
what was intended for two titles, 11 1 — 51 corresponding to Cod. v. 4, 
and the rest corresponding to Cod. v. 5, de inceatis et inutUihus 
nuptiia. The three series occur twice over here, as they do also in 
I. 3, where 1 32 to end appears to have been meant for a title de 
consuetudine ; in xxi. 2, where 1 13 to end may have been for a 
separate title de duplae stiprdatione ; and in' xxxrv. 2, where the 
three series recommence at 1 19, Bluhme suggests that ueatimewta 
and omamefnta seem the principal matters in the former part of the 
title, and awrwm and a/rgemJbum in the latter. In other titles one 
mass only is repeated, e. g. D. xxxiii. 7, where the Papinian mass 
occurs first in 11 2 — 7, and then again 11 19 — 29. Our title appears 
to be another instance, though not expressly mentioned by Bluhme 
under this head. 

In the long title dA uerb. obi. (xLV. 1) the first hand of the Flo- 
rentine MS. has put a new rubric to B tov de uerborum obligcUionihus 
after 1 47, and a similar one T after 1 122, thus dividing the title 
into three unequal portions. It is noticeable that the first section 
thus terminates with the extracts from the books on Sabinus; the 
second begins with the books on the Edict which were taken by the 
Sabinian Committee, proceeds with the Edictal series and with 
Papinian's Quaestiones and Reaponsa, and ends with a long extract 
from Scaevola's Digest : the third section has the rest of the Papinian 
series. This looks as if the division in the Florentine ms. witnessed 
to some minor distribution of work among the committees. 



CHAPTER V. 

COMPARISON OF EXTRACTS WITH THEIR ORIGINALS. 

If Justinian*s Commissioners had adopted a different course and 

compiled each title as a systematic account of the subject-matter, 

using such materials as they found, but welding them into a new 

. mass, regardless of preserving the words or identity of the authors. 



Chap. V Comparison of extracts witli originals Ixi 

they would have produced what would at first sight have been better 
for practical purposes and more worthy of the idea of a scientific 
digest of the law. But we should have been much worse off. We 
should have had the law as conceived by Byzantine lawyers in the 
sixth century instead of numerous, often large, extracts mutilated 
and disarranged, but still preserving much of the practical results 
and of the characteristic form of the writings of the most brilliant 
period of Eoman Jurisprudence. So far as they used the writings of 
the old lawyers the work might yet have been valuable, as we can 
see from Justinian's Institutes, but the historical interest would 
have largely suffered. K the compilers had been at liberty to 
compile as they pleased and give no authorities, we should have had 
much less of the old lawyers than we have, thanks to Tribonian's 
direction to preserve the names of the authors and to the compilers' 
method of giving the extracts (at least usually) in the order in which 
they extracted them. But the question still remains, how far have' 
these extracts been altered by the Commissioners ] Justinian gave 
large powers of correction, and was so stringent in forbidding any 
comparison of the result with the originals, that we might be sure 
a priori that these large powers were used. A comparison of Jus- 
tinian's Institutes with Gains (as made in Gneist's Syntagma) is not 
good evidence on this point, because the procedure there was not 
strictly analogous to that in the case of the Digest. The Institutes 
were to be a new work, and only a general acknowledgment was 
made to Guius and others. The Digest was to be a consolidation of 
the old lawyers' writings, corrected and compressed. It is well 
therefore to compare^ the passages of the old lawyei*s which have 
been independently preserved to us, with the form which they have 
assumed in the Digest under the manipulation of Justinian's Commis- 
sioners. The comparison is not reassuring Amendment of the 
law, decision of controversies, omission of repetitions and of obsolete 
matters were the duty of the Commissioners, and could not but 
largely alter the shape of the material. It is clear from this com- 
parison that they have often largely altered it. Though much of the 
writing of the old jurists is left us in the Digest, and some passages 
coincide precisely with the words otherwise preserved to us, it is yet 
somewhat hazardous to say of any fragment, where we have not 

^ Something of this kind has been done, not very satisfactorily, by Istrich, 
Qtumiodo versati Hnt compilatores Dig. <&o. 1863. I have taken one reference 
from it. 
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independent evidence of its being a faithful extract, that it represents 
exactly the view of the author, and still more hazardous to say that it 
represents his mode of stating it\ And unfortunately the inde- 
pendent evidence that we have covers the merest fraction of the 
Digest The Vatican Fragments (first published 1823), Gains' Insti- 
tutes, the Collatio Moaaicamim et Romanarum Legurrhy and PauPs 
Sententiae, are almost our only independent sources. And most of 
the passages thus comparable (I count over 80 in all) are very short 
I append a comparison of the more important passages and of some 
of the smaller ones, which bear characteristic traces of Tribonian's 
* short method '. The parts printed in Boman letters are those which 
Tribonian has left unaltered. The parts printed in Italic letters 
shew the alterations. Consequently in the left hand column italics 
represent what Tribonian has omitted; in the right hand column 
what he has added or substituted. 

In considering these extracts it is desirable to remember that 
partly by the effect of time, partly by imperial constitutions and 
especially by those which Justinian issued for the express purpose of 
preparing the Digest, changes had taken place which necessitated 
large alterations or omissions. The following are the most important. 
The abolition of Latinitas and granting of full citizenship to all 
freemen whether Italians or foreigners (D. i. 5. 1 17"; Cod. vii. 5, 6); 
the gradual extinction of mancipatio and in iure cessio (p. 36) ; the 
consolidation of usucapio and hngi temporis possessio (p. 138); the 
abolition of the distinction between land in Italy and in the pro- 
vinces; the disuse of the forms of marriage which made the woman 
pass into the power of her husband (p. 163) ; the abolition oijiducia^ 
and amalgamation of pignus and hypotheca (p. xxxix) ; the abolition of 
sponsores and Jldepromissores leaving only Jidevassores ; the abolition 
of adatipvlatorea ; the extinction of the old litterarum obligatio ; the 
large reforms in the law of wills, cretio (Cod. vi. 30. 1 17), and all 
distinction between the several kinds of legacies being abolished, and 

1 Compare for instance xxxii. 1 55 with l. 16. 1 167. Ofilius' anthorship is 
snppressed, and Ulpian's arrangement, as shewn by the former extract, is 
altered in the latter. On the general question Pnchta makes some remarks, 
Cursus § 104, with RudorfE's notes nn, 

« While Caracalla made all freemen Homan citizens, we find in Ulpian, Paul, 
and the Theodosian Code Latinitas (&c. treated as still subsisting. The most satis- 
factory explanation is that Caracalla gave citizenship to all Eoman freemen 
of inferior status at the time but did not prevent such growth of Latinitas and 
Peregrinita^ as arose from informal manumission, or from punishment (&c. Cf. 
Zimmem § 123; Walter § 352 ; Euntze § 326 : &c. 
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legacies Budifideicommiaaa being put on the same footing, accompanied 
by the greatest freedom which either possessed before ; the con- 
solidation of the S.Cta Fegasianum and Trebellianum ; the alterations 
in the course of intestate succession ; the practical repeal of the lex 
Cincia and of the Julia and Fapia Poppaea, and finally the change 
of the judicial system under Diocletian by which the forrmdae and 
much of the consequent language passed away. 

Another cause of omissions may be found in the directions of 
Justinian (Const. Deo auctorey § 9) that matter already placed in the 
Code should not be repeated in the Digest. How far these directions 
were observed we do not know. It is possible that Tribonian may 
have allowed much to stand in the Digest, which he would have 
omitted, if he had not contemplated the revision of the Code, which was 
afterwards carried into effect. Of this we have no means of judging. 
(See however Const. Cordi, §§ 1 — 3.) 



Gai. Inst. i. 48 — 55. 

Sequitur de iure personarum alia 
diuisio. ^am quaedam per- 
sonae sui iuris sunt, quaedam alieno 
iuri subiectae sunt. Rurstis earum 
personarum quas alieno iuri svhiec- 
tae sunt, alias in potestate, aliae 
in manu, aliae in mancipio sunt, 
Uideamus nunc de his quae alieno 
iuri subiectae smt. Si cognove- 
rimus quae istae personae simt, 
simul intellegemus quae sui iuris 
smt. Ac prius dispiciamus de iis 
qui in aliena potestate sunt. 
In potestate itaque sunt semi domi- 
norum. Quae quidem potestas iuris 
gentium est : nam aput omnes per- 
aeque gentes animaduertere pos- 
sumus dominis in seruos uitae ne- 
cisque potestatem esse, et quod- 
cumque per senium adquiritur id 
domino adquiritur. Sed hoc tem- 
pore neqvs ciuHms Romanis nee ullis 
aliis hominibus qui sub imperio po- 
pvli Eomant siint, licet supra mo- 
dimi et sine causa in 



Dig. I. 6. 1 1. 

Gaius libro prime institutionum. 
De iure personarum alia 
diuisio sequitur, quod quaedam per-' 
sonae sui iuris sunt, quaedam alieno 
iuri subiectae simt. 



Uideamus itaque de his quae alieno 
iuri subiectae Huni : nam si cognove- 
rimus quae istae personae sunt, 
simul intellegemus quae sui iuris 
st^nt. Dispiciamus itaque de Ais 
quae in aliena potestate simt. Igi- 
tur in potestate sunt serui domi- 
norum. Quae quidem potestas iuris 
gentium est : nam apud omnes per- 
aeque gentes animaduertere pos- 
sumus dominis in seruos uitae ne- 
cisque potestatem fuisse ; et quod- 
cumquiB per senium adquiritur, id 
domino adquiritur. Sed hoc tem- 
pore ?iullis 
hominibus qui sub imperio 
Eomano sunt, licet supra mo- 
dum et sine causa le^us cognita in 
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seruos suos saeuire. Nam ex con- 
stitutione imperatoris Antonini qui 
sine causa senium suum occiderit, 
non minus teneri iubetur quam qui 
alieniun senium occiderit. Sed et 
maior quoque asperitas dominonim 
per eiusdem principis constitutionem 
coercetur : narri^ conmltus a quihvLS- 
dam praesidihus prouindarum de 
his sends qui ad fana deorum ud 
ad statuas prindpum confugiunt, 
praecepity tU, si irUolerahilis uideatur 
domirwrum saeuitia, cogarUur seruos 
vuos ueridere, Et utrumque rectefit: 
male enim Tiostro iwre vii non debe- 
mus; qua ratione et prodigis inter- 
didtur bonorum suorum admints- ' 
tratio. Ceterum^ cum aput cities 
Rom>anos duplex dt dominium, {nam 
ud in bonis uel ex iure Quiritium 
ud ex utroque iure cuiusqu^ serutos 
esse intellegitur), ita demum seruum 
in potestate domini esse dicemus, d 
in bonis dus sit, etiamd simul ex 
iure Quiritium eiusdem non sit: nam 
qui nudum ius Quiritium in seruo 
habet, is potestatem habere non inteU 
legitur. Item in potestate nostra 
sunt liberi nostri quos iustis nup- 
tiis procreauimus : quod ius pro- 
prium ciuium Eomanonim est. 



senios suos saeuire. Nam ex con- 
stitutione diui Antonini qui 
sine causa senium suum occiderit 
non minus puniri iubetur, quam qui 
alienum senium occiderit. Sed et 
maior asperitas dominonim 

eiusdem principis constitutions 
coercetur. 

(12) 



1 3. Gaius libro primo institutio- 
num. 

Item in potestate nostra 
simt liberi nostri quos ex iustis nup- 
tiis procreauenmus : quod ius pro- 
prium ciuium Eomanorum est. 



Gai. Inst, i. 98—107. 

Adoptio auiem duobus 

modis fit, aut popvli auctoritate 
aut imperio magistratus ud^ prae- 
tons, Popvli auctoritate adopta- 
mus eos qui sui iuris simt: quae 

^ In place of this paragraph the Digest contains an extract from Ulpian 
which gives the rescript of Antoninus at length. 

^ This is wholly omitted in the Digest because the distinction was abolished 
by Justinian. See God. vn. 25. 

* Veluti Stud. Velut Huschke. 



Dig. L 7. 1 2. 

Gaius libro primo institutionum. 

Generalis enim adoptio duobus 
modis fit, aut prindpis auctoritate 
aut magistratus imperio. 

Prindpis auctoritate adopta- 
mus eos qui sui iuris simt: quae 
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species adoptionis dicitur adrogatio, 
quia et is qui adoptat rogatur, id 
est interrogatur, an uelit eum quern 
adoptaturus sit iustum sibi filium 
esse, et is qui adoptatur rogatur an 
id fieri patiatur; et poptiltts rogatur 
an id fieri ivheat. Imperio magis- 
tratus adoptamus eos qui in potes- 
tate parentii^m sunt, siue primum 
gradum liberorum optineant, qualis 
est filius et filia, siue inferiorem, 
qualis est nepos neptis, pronepos 
proneptis. Et quidem iUa adoptio 
quae per popalum fit, nv>8quam nisi 
Romae fit^; ad^ haec etiam in pro- 
uinciis aput praesides earum fieri 
sdet. Item per popvlv/m feminae 
non adoptoMtur, nam id magis pla- 
cuit^; aput praetorem uero uel in 
prouinciis aput proconsules legatuwr- 
ue etiam femvmae solent adoptari. 
Item inpuberem^ aput populum a- 
doptari aliquando prohibitum est, 
cUiquando permissvm est: nunc ex 
epistula optimi imperatoris Antonini 
qtuxm scripsit pontificUms, si iusta 
causa adoptionis esse uidebitur, cum 
quibusdam condicionibus permissum 
est. Aput praetorem uero, et in pro- 
uinciis apiU proco^isuUm legatumue 
cuiuscumqtie aetatis^ adoptare pos- 
sumus, Illud uero utriusque adop- 
tionis commune est, qm'a et hi qui 
generare non possunt, quales sunt 
spadones, adoptare possunt. Femi- 
nae^ uero nviUo modo adoptare pos- 
sv/nty quia ne quidem naturodes libe- 



species adoptionis dicitiu: adrogatio, 
quia et is qui adoptat rogatur, id 
est interrogatur, an uelit eum quem 
adoptaturus sit iustum sibi filium 
esse, et is qui adoptatur rogatur an 
id fieri patiatur. 

Imperio magis- 
tratus adoptamus eos qui in potes- 
tate parentis sunt, siue primum 
gradum liberorum optineant, qualis 
est filius filia, siue inferiorem, 
qualis est nepos neptis, pronepos 
proneptis. 



niud utriusque adop- 
tionis commune est qvLod et hi qui 
generare non possunt, quales sunt 
spadones, adoptare possunt. 



^ No restriction of place : Emperor's rescript required ; Cod. ym. 47. 1 6. 

3 At Stud. Hnschke. 

s Women sui iuris were by Justinian's legislation adopted only by Emperor's 
rescript ; Cod. vm. 47. 1 8 ; D. i. 7. 1 21, which passage is attributed to Gains, 
but has doubtless been altered. 

* See D. I. 7. 1 18 ; Cod. vin. 47. 1 2. 

^ Stud, inserts personas, Huschke inserts (before aetatis) quemque, 

Women were by Justinian's law sometimes allowed to adopt. Cod. yu, 
47.16. 



R. 



e 



Ixvi 



Gaius compared with Digest 



Chap. V 



ro8 in potestate hahent. Item si quis 
perpoptdum siue apvi praetorem ud 
aput praesidem prouinciae adoptaue- 
rit, potest eundem alii in adoptionem 
dare. Set iUa quaestio, an minor 
natu mmorem ncUu adoptare possit, 
utriusque adoptionis communis est, 
lUut proprium est eius adop- 
tionis quae per popvlum fit, quod 
is qui liberos in potestate habet, si 
se adrogandum dederit, non solum 
ipse potestati adrogatoris subicitiu:, 
set etiam liberi eius in eiusdem fiunt 
potestate tamquam nepotes. 



Hoc uero proprium est eius adop- 
tionis, quae per prindpem fit, quod 
is qui liberos in potestate habet, si 
se adrogandum dederit, non solum 
ipse potestati adrogatoris subicitiu:, 
sed et liberi eius in eiusdem fiunt 
potestate tamquam nepotes. 



Gkd. Inst. n. 86—93. 



Adquintur atUem nobis non solum 
per nosmet ipsos, sed etiam per eos 
quos in potestate m^anu m^ancipioue 
habemus ; item per eos seruos in qui- 
bus usum&uctum habemus; item 
per homines liberos et seruos alienos 
quos bona fide possidemus : de qui- 
bus singulis diligenter dispiciamus. 
Igitiu: liberi nostri quos in potes- 
tate habemus^ item quod serui mjan- 
dpio acdpitmt uel ex traditione nan- 
ciscuntur, siue quid stipulentur uel 
ex o^^ualibet causa adquirunt, id 
nobis adquiritur: ipse enim qui in 
potestate nostra est, nihil suum 
habere potest; et ideo si heres in- 
stitutus sit, nisi nostro iussu here- 
ditatem adire non potest; et si 
iubentibus nobis adierit, hereditas 
nobis adquiritur, jt>roinde atque si 
nos ipsi heredes instituti essemus; 
et conuenienter scilicet legatum 
per eos nobis adquiritur: 
d/um tamen sdamus, si aUerius 
in, bonis sit seruus^ alterius ex iure 



Dig. XLi. 1. 1 10. 

Idem (Gaius) libro secundo insti- 
tutionum. 

Adquirwwtur nobis non solum 
per nosmet ipsos, sed etiam per eos 
quos in potestate 

habemus, item per seruos in qui- 
bus usumfructum habemus ; item 
per homines liberos et seruos alienos, 
quos bona fide possidemus ; de qui- 
bus singulis diligentiW dispiciamus. 
Igitur 

quod serui nostri 
ex traditione nan- 
ciscuntur, siue quid stipulentur uel 
ex qualibet alia causa adquirunt, id 
nobis adquiritur : ipse enim, qui in 
potestate alterivs est, nihil suum 
habere potest; ideoque si heres in- 
stitutus sit, nisi nostro iussu here- 
ditatem adire non potest; et si 
iubentibus nobis adierit, hereditas 
nobis adquiritur, perinde atque si 
nos ipsi heredes instituti essemus; 
et his conuenienter scilicet legatum 
nobis per eundem adquiritur. 
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Quintttim, ex omnibiui caiisis ei soli 
per eum adqniritwr cuius in bonis 
est, Non solum autem proprietas 
per eos quos in potestate habemus 
adquiritur nobis, sed etiam pos- 
sessio : cuius enim rei posses- 

sionem adepti fuerint, id nos possi- 
dere uidemur; unde etiam per eos 
usticajpio procedit. Per eas tcero per- 
sonas qv/is in manu mandpiotte hahe- 
mus, proprietas quidem adquiritur 
nobis ex omnHtras causis sicut per eos 
qui in potestate nostra sunt; an autem 
possessio adquirattir, quaeri solet, 
quia ipsa^ non possidemus. De his 
autem semis in quibus tantum 
usumfructum habemus, ita placuit, 
ut quidquid ex re nostra uel ex 
operis suis adquin^nt id nobis ad- 
quiratur; quod uero extra eas cau- 
sas, id ad dominum 

proprietatis pertineat : itaque si \ste 
seruus heres institutus sit lega- 
tumue quod ei datum fuerit, 
non mihi sed domino proprietatis 
adquiritur. Idem placet de eo qui 
a nobis bona fide possidetur sine 
liber sit siue alienus seruus: quod 
enim placuit de usufirictuario^ idem 
probatur etiam de bonae fidei pos- 
sessore. Itaque quod extra duas 
istas causas adquiritur, id uel ad 
ipsum pertinet, si liber est, uel ad 
dominum, si seruus sit. Sed 

bonae fidei possessor cum usucepe- 
rit seruiun, quia eo modo dominus 
fit, ex omni causes per eum sibi 
adquirere potest. Usufirictuarius 
uero usucapere non potest, 

primum quia non possidet sed ha- 
bet ius utendi et fruendi, deinde 
^ia scit alienum senium esse. 



Non solum autem proprietas 
per eos quos in potestate habemus 
adquiritur nobis sed etiam pos- 
sessio : cmwBcumque enim rei posses- 
sionem adepti fuerint, id nos possi- 
dere uidemur; unde etiam per eo- 
rum longam possessionem dominium 
nobis adquiritur. 



De his 
autem sends, in quibus tantum 
usumfiructimi habemus, ita placuit, 
ut quidquid ex re nostra uel ex 
operis suis adquirant id nobis ad- 
quiratur ; si quid uero extra eas cau- 
sas persecuti sint, id ad dominum 
proprietatis pertinet: itaque si is 
seruus heres institutus sit, lega- 
tumue quid aut ei donatum fuerit, 
non mihi sed domino proprietatis 
adquiritur. Idem placet de eo qui 
nobis bona fide possidetur siue 
liber sit siue alienus seruus: quod 
enim placuit de usufructuario, idem 
probatur etiam de bonae fidei pos- 
sessore Itaque quod extra duas 
causas adquiritur, id uel ad 
ipsum pertinet, si liber est, uel ad 
dominum eiuSy si seruus est, Sed 
bonae fidei possessor cum usucepe- 
rit senium, quia eo modo dominus 
fit, ex omnibus causes per eum sibi 
adquirere potest : usufructuarius 
uero usucapere seruum non potest, 
primum quia non possidet, sed ha- 
bet ius utendi fniendi, deinde 
quoniam scit seruum alienum esse. 
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Mosaic, et Roman, legum collatio 
(ed. Bluhme) vn. 3. 

Ulpianus libro xvni. ad edictiim 
sub titulo 'si quadrupes pauperiem 
dederit'. 



Iniuria occisiim esse merito adi- 
citur, non enim sufficit occisum sed 
oportet iniuria id esse factum. Pro- 
inde si quis senium latronem occide- 
rit, lege Aqutlia non tenetur quia^ 
non occidit, Sed et quemcumque 
alium ferro se petentem qm Occi- 
dent, non uidebitur iniuria occi- 
disse. Proinde sifurem noctumumy 
quern lex dv^odecim tahvlarum omni- 
modo permittii occidere, ant diur- 
num, quern aeque lea; permittii, sed 
ita demum si se telo defendaty uide- 
amus an lege Aquilia teneatur, Et 
PomponiiLS dvhitat num haec lex 
non sit in vsu, Et si quis 

noctu furem occiderit, non dubita- 
mtcs quin lege Aquilia 3 teneatur; 
sin autem cum posset adprehendere 
maluit occidere, magis est ut iniuria 
fecisse uideatur; ergo eiiam lege 
Cornelia tenebitur. Iniuriam au- 
tem accipere hie nos oportet non, 
quemadmodum circa iniuriarum 
actionem, contumeliam quandam, 
sed, quod non iure factum est, hoc 
est contra ius, id est si culpa quis 
occiderit. 



Dig. IX. 2. 13; 15. pr. § 1. 

Ulpianus libro octauo decimo ad 
edictum. 

Si seruus seruaue iniuria occisus 
occisaue fuerit, lex Aquilia locum 
hahet, 

Iniuria occisum esse merito adi- 
citur, non enim sufl&cit occisum, sed 
oportet iniuria id esse factum \ 



Sed et«t quemcumque 
alium ferro se petentem qui* occi- 
derit, non uidebitur iniuria occi- 
disse. 



Et si metu quis 
mortis furem occiderit, non dubita- 
hitur quin lege Aquilia nx>n teneatur ; 
sin autem cimi posset adprehendere 
maluit occidere, magis est ut iniuria 
fecisse uideatur: ergo et 
Cornelia tenebitur. Iniuriam au- 
tem hie accipere nos oportet non, 
quemadmodum circa iniiiriarum 
actionem, contimieliam quandam, 
sed, quod non iure factimi est, hoc 
est contra ius, id est si culpa quis 
occiderit. 



1 The treatment of the robber and the night thief slain are in the Digest 
given somewhat more fully in an interpolated extract from Gains ad Edict, 
prou, 

* Husohke inserts iniuria, 

* Husohke omits non two lines higher and adds it here after Aquilia, 
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Mosaic, et Roman, legum coUatio 
(ed. Bluhme) xn. 7. 

Ulpianus libro xvin. ad edictum, 
sub titulo *si fatebitur iniuria oc- 
cisum esse, in simplum ut condi- 
ceret*. 

Item si inmlam meam adtisserit 
ud incenderis, Aquiliae actionem 
habebo. Idemque est et si arbustum 
meum uel uillam meam. Qtuxisi 
dolo quia iTimUim eamsserit, etiam 
capitis poena plectitur qttasi incen- 
diarius. Item si quis insulam uo- 
luerit exurere, et ignis etiam 

ad uicini insulam peruenerit, AquiUa 
tenebitur le^e uicino: non minus 
etiam inquilinis ob res 

eorum ezustas, et ita Laheo lihro 
respoTisorvm xv refert, Sed si sti- 
pvlam in agro tuo incendens, ignis- 
qvs euagcUus ad praediv/m uicini 
peruenerit^ et iUud eamsserit, AquUia 
lex locum habeat an in factum actio 
sit, fuit quaestionis, Et plerisqu^ 
AquUia Ux locum habere non ui- 
detWy et ita Celsus libro xxxvii. di- 
gestorum scrihit» Ait enim, si stipu- 
lam iruiendentis ignis efugit, AquUia 
lege eum non teneri, sed in factum 
agendum, quia non principcUiter hie 
exussit, sed dum cdiud egit, sic ignis 
processit. Cuius sententia scilicet 
rescripto Diui Seueri comprobata est 
in haec uerba: Praeses prouindae si^ 
propter ignem, (qui)^ pcbbvli gratia 
factum culpa seruorum Ueturiae As- 
tUiae euagatus agrum tuum, ut pro- 
ponisy depopvZatus est, ad exemplum 
legis AquUiae noxaZi iudido actwnis 
(esy, si litis aestim>atio permittitur, 
ittdicium accommodare potest, Uide- 
licet non est uisum AquUiam sufi- 



Dig. IX. 2. 1 27. § 7. 

(Ulpianus librooctauo decimo ad 
edictum.) 



Item si 

arbustum 
meum uel uillam meam incenderis, 
Aquiliae actionem habebo. 



Si quis insulam uo- 
luerit meam exurere, et ignis etiam 
ad uicini insulam peruenerit, Aquilia 
tenebitur etiam uicino; non minus 
etiam inquilinis tenebitur ob res 
eorum exustas. 



1 Praeses prou, si is Blnhme's conj. for the ms. reading profiteru 
^ Inserted by the Editors. 
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cere. Si forte seruus coloni 

ad fomacem obdormisset et uilla 
fiierit exusta, Neratius scribit ex 
locato conuentum praestare debere, 
si neglegens in eligendis ministeriis 
fuit. Ceterum si alius ignem sub- 
iecerit fomaci, alius neglegenter 
custodierit? 

nam qui mm custodit, ni- 
hil fecit, qui recta ignem subiecit, 
non peccauit : querruidmodum si ho- 
minem medicus^ recte secuerity sed 
ne^legeTUer uel ipse ud alms cura- 
ueritj Aquilia cessat. Quid ergo est? 
Et hie puto ad exemplum AquUiae 
dandam actionem tam in eum qui 
ad fomacem obdormiuit uel 

neglegenter custodiit, qttcmi 
in medicum qui neglegenter cvrauii, 
sitte homo periit siue dehUitatus est. 
Nee quisquam dixerit in eo qui 
obdormiuit rem eum humanam et 
naturalem passum, c\mi deberet uel 
ignem extinguere uel ita munire 
vt non euagare^. Item libra VL ex 
Uiuiano relatum est: si fumimi se- 
cundum parietem communem ha- 
beres, an danmi iniuria tenearis? 
Et ait agi non posse Aquilia 

lege, quia nee cum eo qui focimi 
haberet: et ideo ajeqnum puto^ in 
factum actionem dandam. Sed non 
proponit exustum parieteTTt. 8an^ 
enim qiuzeri potest (si)2nondimi mihi 
HjtnrmnTn dederis, et ita ignem habeas 
ut metuam ne mihi detur, aequum 
sit me interim a^ionem in factum 
irwpetrare, Fortassis enim de hoc 
senserit Procvlus: nisi quis dixerit 
damni non facti sujSicere cau- 
tionem. Sed et si qui serui vrir 



Si fomicarius seruus coloni 
ad fornacem obdormiwisset et uilla 
fiierit exusta, Neratius scribit ex 
locato conuentum praestare debere, 
si neglegens in eligendis ministeriis 
fuit. Ceterum si alius ignem sub- 
iecerit fomaci, alius neglegenter 
custodierit, an tenebitur qui sub- 
iecerit? nam qui custodit, ni- 

hil fecit, qui recte ignem subiecit, 
non peccauit. 



Quid ergo est? 
puto utUem competere 
actionem tam in eum qui 
ad fomaxjem obdormiuit quam in 
eum qui neglegenter custodit. 



Nee quisquam dixerit in eo qui 
obdormiuit rem eum humanam et 
naturalem passimi, cum deberet uel 
ignem extinguere uel ita mimire 
ne eu&getur. 

Si fumum se- 
cundum parietem communem ha- 
beres, an damni iniuria tenearis? 
Et ait Procvlus agi non posse 

quia nee cum eo qui focum 
haberet: et ideo aeqmt^ puto in 
factum actionem dandam, scilicet si 
pariea exustua sit. Sin au- 
tem nondum mihi 

damnimi dederis, sed ita ignem 
habeas, ut metuam, ne mihi damr- 
num de«, 



damni mfecti puto sufficere cau- 
tionem. 



^ The case of the doctor's neglect is omitted in the Digest, because it has 
already been dealt with in an extract from Gaius which forms 1 8 of this title. 
3 Lisexted by the Editors. 



Chap. V 



XTlpian compared with Digest 



had 



quUmi^ inmlam eamsserinty Ubro x. 
Ursevus refert ScMnvm respondisscy 
lege AquUia seruorum nomine domi- 
num noxali ivdido c(mueni&ndvm.; 
ex locato atUem dominum teneri ne- 
gat, Proculus autem respondit, cum 
coloni send uillazu exuaaerinty colo- 
num uel ex locato uel lege Aquilia 
teneri ita, ut colonus aeiuum posset 
noxae dedere, et, si uno iudicio res 
esset iudicata, altero amplius non 
agendum. 



Celms Ubro xxviL 
dtgestorum soribii: si cum apes 
meae ad tuas aduolassent, tu eas 
exusseris, qtiosdam negare compe- 
tere legis Aquiliae actionem, inter 
qvo8 et Froculuniy qium apes dominii 
non ftierint. Sed id falmm esse 
Celsus ait, cmn apes reuenvre soleant 
et fructui mihi sint, Sed Frocidus 
eo rrumetur quod nee mansuetae nee 
ita dausae faerint. Ipse autem Cel- 
sus ait nihU inter has et colwmhas 
interesse, quae si manu refugiunt, 
domi^ tamen fugiunt. 



Proculus ait cum 

coloni serui uillam exuaaissentf colo- 
num uel ex locato uel lege Aquilia 
teneri ita, ut colonus possit senior 
noxae dedere, et, si uno iudicio res 
esset iudicata, altero amplius non 
agendum. Sed kaec ita si culpa 
colonus careret: ceterum si noados 
seruos kalmit, damni emn iniu/ria 
teneri, cur tales hahuit. Idern^ ser- 
u/xndum et circa inquUinorum in- 
svlae personas scribit: quae senten- 
tia habet rationem. Si cum apes 
meae ad tuas aduolassent, tu eas 
exusseris, legis 

Aquiliae actionem competere Celsus 
ait. 



Ulpianus Reg. xx. 6. 

Pater et fiUus qui in potestate 
eius est, item duo fratres qui in 
eiusdem patris potestate sunt, testes 
utrique, uel alter testis, alter libri- 



Dig. xxn. 5. 1 17. 
Ulpianus libro singulari regularum. 

Pater et filius qui in potestate 
eius est, item duo fratres qui in 
eiusdem patris potestate sunt, testes 
utrique in eodem testamento ud eodem 



1 The Digest has dealt with this case briefly after the case of the farmer's 
slfliVes 

a This is an abridgment of Ulpian's treatment of the lodger's slaves before 
the case of the farmer's slaves. 

B domitae Hasohke. 



Ixxii Ulpian and Paul compared with Digest Chap, v 

pens fieri possunt cdio familiam negotio fieri possunt, 
ementey quoniam nihil nocet ex una quoniam nihil nocet ex una 

domo plures testes alieno negotio domo plures testes alieno negotio 

adhiberi. adhiberi. 

The chapter of Ulpian is dealing with wills and therefore it was 
unnecessary for Ulpian to mention here the subject-matter of the evidence 
spoken of. But the title of the Digest is ' on witnesses ' in general, and 
hence we have the addition of in eodem testamento v^ eodem negotio. The 
Institutes (n. 10. § 8) have the same passage, but there as the chapter 
is on wills, in unum testamentum only is added. Ulpian's reference to the 
librip€7i8 and familiae emptor is of course omitted by Justinian in both 
places, as obsolete in connexion with mancipatioa 



Paul. Sent, m. 6. § 15. 

Qui se filio testatoris impuberi 
tutorem adscripsmt, ut suspectus 
a tutela renuyuendtcs est, ad quam 
ultro uidetur adfectasse. 



Dig. XLVin. 10. 1 18. § 1. 
Paulus libro tertio sententiarum. 

Qui se filio testatoris impuberi 
tutorem adscripsit, etsi suspectus 
ewe praestmiitury quod 
ultro tutelawi uide6itur afiectasse, 
tamen si idoneus esse adprobetur, non 
ex testamento sed ex decreto tutor 
dandus est. Nee exctuatio eius ad- 
mittetur, quia consensisse uidetur 
uoluntati testatoris. 



The Digest largely modifies the doctrine of Paul. 



Paul Sent. v. 11. § 6. 

Ei qui aliquem a latrunculis uel 
hostibus eripuit, in infinitum donare 
non prohihetur (si tamen donatio et 

non merces eximii 
laboris appellanda est), quia con- 
templatione salutis certo modo 
aestimari non placuit. 



Dig. XXXIX. 5. 1 34. § 1. 
Paulus libro quinto sententiarum. 

JSi qui« aliquem a latrunculis uel 
hostibus eripuit et aliquid pro eo 
ah ipso accipiat, haec donatio irre- 
VfOcabUis est: non merces eximii 
laboris appellanda est, qvLod con- 
templatione salutis certo modo 
aestimari non placuit. 



See Savigny, S^st, rv. p. 97. In infinitum had reference to the restrictions 
of the lex Oinda, and was therefore changed in the Digest to a more general 
term. Certo mocfo had reference to the same, but by a change in the 
Digest we get the somewhat inept remark that the impossibility of accurately 



Chap. V Papinian and XJlpian compared with Digest Ixxiii 

measuring the merit of saving life prevents merces being an appropriate 
term, instead of the appropriate remark of Paulus that a gift in such a case 
is not so much a gift as a well-earned payment. Si tamen — appeUanda est 
is parenthetical in Paulus. The corrector of the Florentine Digest writes 
TiarA for non, which would greatly improve the sense. 



Dig. xvin. 6. 1 19. (18.) § 1. 
Papinianus libro tertio Respons- 
orum. 

Ante pretium solutum dominii 
quaestione mota pretium emptor 
solvere non cogetur, nisi 

fideiussores idonei a uendUore 
eiris euictionis offerantur. 



Vat. Fr. 12. 
(Ex Papinian. Responsor. libro nL) 

Ante pretium solutimi dominii 
quaestione mota pretiimi emptor 
restituere non cogetur, tametsi 
maxime Meiussores 

euictionis offerantur, cum igno- 
rans possidere coeperit. Nam usu- 
capio frustra complebitur antidpata 
lite, nee oportet euictionis securitatem 
praestariy cum in ipso corUracttLS 
limine domini pericvlum immineat* 

By the change of tametsi into nisi, the meaning is reversed. The 
alteration was evidently caused by Cod. viii. 44. (45.) 1 24. (Cf. Bruns 
Quid conferant Vat, Fr., p. 25.) 



Vat. Fr. 75—83. 

(I omit the first part of this fragment 
as too imperfectly preserved for proper 
comparison. It seems to have corre- 
sponded pretty closely to Dig. vu. 2. 
1 1. pr. and § 1, but contained a refer- 
ence to the do lego form of bequest.) 

75. Idem ait et si communi 
seruo et separatim Titio ususfructus 
legatus sit, ajmaaam partem 

ususfhictud non ad Titiimi, 
sed ad solum socium pertineredebere 
quasi solum coniunctimi. Qaam 
sentential neqite MarceU%LS neqvs 
Mauricianus prohant: Papinianus 
qiu>que libro xvii. qtuiestionum ah ea 
recedit. Quae sententia Neratifuit, 
est libro i. responsorum relatum, Sed 
puto es«e ueram Ivliani sententiam ; 
nam quamdiu uel unus utitur, potest 
dici usumfructum in suo esse statu. 



Dig. vn. 2. 1 1. § 2. 

(FromUlpianaci?^a6in.xvn. *Idem* 
means Julian.) 



§ 2. Idem ait et si communi 
seruo et separatim Titio ususfructus 
legatus sit, amissi^m oib altero ex 
sociis usumfructum non ad Titium 
sed ad solum socium pertineredebere 
quasi solum coniunctimi : qua« 
sententia 



uera es^. 
nam quamdiu uel imus utitur, potest 
dici usumfructum in suo statu esse. 



Ixxiv XJlpian ad Sah. compared with Digest Chap, v 

FomponiiM ait libra vn. &p Flaviio, 
relata Ivliani serUentia, qttosdam 
esse in diuersam opinionem; nee 
enim magis socio debere adorescerey 
qtcam deberet ei, qui fundi kabens 
Vjswmfrwstwm 'partem usm/ructus 
proprietario cessit ud non utendo 
amisit. Ego avtem Ivliani senten- 
tiam non ratione adcrescendi pro- 
bandam puto, sed eo qtLod quamdiu 
serwjLS esty cuitts persona in legato 
spectaiv/Ty non debet perire portio, 
Urgetur tamen Ivliani sententia 
argumentis Pomponi; quaTnqvxim 
Sabinus responderit ut et Ivlianus^ 
libro xvnn. digestorum referty eum 
qui partem usurfructus in iv/re 
cessit et amittere partem et ipso 
momento recipere, Quam senten- 
tiam ipse ut stolidam reprehendit; 
etenim esse inoogitabUe eandem esse 
cattsam cuiqrie et amittendi et recipi- 
endi, 

76. Ivlia/nus scribity si seruo oom^ 
mv/ni et Titio ususfructus Ugetv/r et ' 
vmus ex dominis amiserit usv/mfruc- 
turn, non adcrescere Titioy sed soli 
socio qv^madmodum fieret si duobus 
coniunctim et alteri separatim 
esset relictus. Sed qui 
diuersam sententiam probanty quid 
dioererUF utrum extraneo soli an 
etiam socio adcrescere F et qui luli- 
anvm consuluit, ita consvluit an ad 
utrum pertineaty quasi possit et ipsi 
socio adcrescere, Atgruin quod quis 
amittit secundum Pomponi senten- 
tiam ipsi non accedit. 

*I*I. Interdum tamen etsi non § 3. Interdum tamen etsi non 
sint coniuncti, tamen ususfructus sint coniimcti, tamen ususfructus 
legatus alteri adcrescit, ut puta si legatus alteri adcrescit : ut puta si 
mihi fundi ususfructus separatim mihi fundi ususfructus separatim 
totius et tibi similiter fuerit TistLs- totius et tibi similiter fuerit 



Idem est si duobus 
coniunctim et alteri separatim 
uMtsJmctvs esset relictus. 



^ The Editors change luliamu into CeUw and zyim. into zvnz. 



Chap. V Ulpian ad Sah. compared with Digest 



Ixxv 



fmctm relictus; nam ut Celsus 
libro xviiL digestorum et 

lulianus libro xxxv. 
scribi^Tit concursu partes habemus. 
Quod et in proprietate contingeret ; 
nam altero repudiante alter totum 
fundnm haberet. Sed in usufructu 
hoc plus est {^(/Ktra qnam Attlicinum 
respondisse Anfidim Ckius refert) 
quod et constitutus nihilo 

minus amissus ius adcrescendi a- 
mittit^. Omnes enim auctores apud 
Plautium de hoc consenserunt ut et 
Celsus et lulianus eleganter aiimt, 
ususfinictus coridie constituitur et 
legatur, non ut proprietas eo solo 
tempore quo uindicatur. Chmi pri- 
mum itaque non inueniet altert^m 
qui sibi concurrat, solus utetur 
totum. Uindius tamen, dumconsulit 
Ivlianmn, m ea opinione est ut putet 
non alias ius adcrescendi esse quam 
in coniwnctisj qui response ait: nihU 
refert, coniimctim an separatim 
relinquatur. 
78. lulianus libro xxxv. 

scri62^, si 
duobus heredibus institutis deducto 
usufructu proprietas legetur, ius ad- 
crescendi heredes non habere, nam 
uideri usumfructum constitutum^, 
non per concursum diuisiun. 



relictus : nam ut et Celsus 
libro octauo decimo digestorum et 
lulianus libro tricesimo quinto 
scribit, concursu partes habemus. 
Quod et in proprietate contingeret ; 
nam altero repudiante alter totum 
fimdum haberet. Sed in usufructu 
hoc plus est, 

quia et constitutus etpostea amissus 
nihilo minus ius adcrescendi ad' 
mittit. Omnes enim auctores apud 
Plautium de hoc consenserunt, et ut 
Celsus et lulianus eleganter aiunt, 
ususfructus co^die constituitur et 
legatur, non ut proprietas eo' solo 
tempore quo uindicatur. Cum pri- 
miun itaque non inueniet alter eum 
qui sibi concurrat, solus utetur in 
totimi. 



79. Neratius putat 
cessare ius adcrescendi libro i. 
responsorum. Qmus sententiae con- 
gruit ratio Celsi dicentis totiens ius 
adcrescendi esse, quotiens in duobus 



nee 
refert coniimctim an separatim 
relinquatur. 

§ 4. Idem lulianus libro trige- 
simo quinto digestorum BGnpsity si 
duobus heredibus institutis deducto 
usufructu proprietas legetur, ius ad- 
crescendi heredes non habere ; nam 
uideri usumfructum constitutum, 
non per concursum diidsimi. 

2. Africcmus libro quinto quaes- 
tionum: ideoque amissa pars usus- 
fructus ad Ugatarivm eundemque 
proprietarium redibit, 

3. Ulpianus lihro septivrvo decvmo 
ad Sahinum, Idem Neratius putat 
cessare ius adcrescendi libro primo 
responsorum : cui sententiae con- 
gruit ratio Celsi dicentis totiens ius 
adcrescendi esse, quotiens in duobus 



^ A mere oopyist's error for admittit, 

2 Mommsen Buggeets the insertion of partium. 
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qui solidum habuerunt concursu 
diuisus est. 80. Unde Celsus libro 
xvni. : si duo fundi 

domini deducto usufructu proprie- 
tatem mancipatieriniy uter eorum 
amiserit, usumfructum ad proprie- 
tatem redire, sed non ad totam, sed 
cuiusque usumfructum ei parti 
accedere quam ipse mancipauit ; ad 
earn enim partem redire debet a qua 
initio diuisus est. Plane inguit si 
partem usvsfructus haheat et ego 
totam proprietatem ctim partis usu- 
fructUy non posse me w/eam partem 
tihi m>ancipare qiuie est sinetisufttictUy 
quordam nvUampoHem habeo in qua 
non est tihi ususfructibs, 81. (JPapini- 
a/nusY quoque libro xvin. quaestio- 
num sententiam jP^erati probat quae 
non est sine ratione. 

82. Poterit qtcaeri, si duobus 
seruis heredibus institutis deducto 
usufructu proprietas sit legata^ an 
aUero defuncto ususfructus propria- 
tati adcrescat; nam Ulud constat, ut 
et IvlianVfS libro xxxv. scribit et 
Pomponius libro vn. ex Plautio non 
reprobat, si duobus seruis m>eis usus- 
fructus legetwr et alter decesserit, cum 
per utrumque qv>aesissem usv/mfrac- 
turn, ius adcrescendi me habere, cum, 
si alterius nomine repudiassem oZ- 
terius qimesissem, haberem quidem 
uvu/mfructum totum iure adcrescendi 
sed ex solius persona amitterem. In 
proposito aviem si quidem pu/re 
fundus non^ ex persona serui; et ita 
lulicmus qtioque libro xxxv, digesto- 
rum scribit, quamuis JScaeuola apud 
MarcdLvm, dubiians notet, Ad^ si 



qui in solidum habuerunt concursu 
diuisus est. § 1. Unde Celsus libro 
octauo decimo scrSbit, si duo fundi 
domini deducto usufructu proprie- 
tatem tradiderint, uter eorum 
amiserit, usumfructum ad proprie- 
tatem redire, sed non ad totam, sed 
cuiusque usumfructum ei parti 
accedere, quam ipse tradiderit; ad 
eam enim partem redire debet a qua 
initio diuisus est. 



1 Inserted by the Editors. 

3 Hollweg and Mommsen insert, as required by the sense 
legatus sitt constituitur ususfructtis '. See also Husdike. 
^ M.ommBen dubitare 86 notet. At... 



^8ub condicioTie 
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9iib condidone sit legatu8^ potius ex 
persona doniini constitui ttsumfruc- 
turn Marcdlus lihro xiii. digestorum 
scrihit, Uhi Scaeuola notat, quid si 
pure f Sed dvhitare non dehuity cum 
et lulianus scribat ex persona serui 
constitui. Secundum quae ius od- 
or escendi locum habere^ in duohus 
seruisy si quis contrariam senterUiam 
probaret, Sed nunc secundum luliani 
sententiam et Scroti cessai quaestio, 
83. Non solum autem, si duobus 
do lego ususiructus legetur, erit ius 
adcrescendi, uerum si alteri usus- 
fructus alteri proprietas ; 
nam, amittente usumfinictum altero 
cui erat legatus, magis iure ad- 
crescendi ad altenmi pertinet quam 
redit ad proprietatem. Nee nouum. 
Nam et si duobus ususfructus 
legetur et apud alterum sit con- 
solidatus, ius adorescendi non perit 
nee ei apud quem consolidatus est 
neque ab eo, et ipse, quibus modis 
amitteret ante consolidationem, 
tisdem et nimc ipso quidem iure non 
amittet, sed praetor secvius ex&mplu/m 
iuris ciuilis utHem actionem dahit 
fnjLCtuario et ita Neratio et Aristoni 
uidetur et Pomponius probat. 



§ 2. Non solum autem, si duobus 
ususfiructus legetur, est ius 
adorescendi, uerum et si alteri usus- 
fructus, alteri fundus legatus est: 
nam, amittente ustmifructum altero 
cui erat legatus, magis iure ad- 
orescendi ad alterum pertinet quam 
redit ad proprietatem. Nee nouum. 
Nam et si duobus ususfructus 
legetur et apud altenmi sit con- 
solidatus, ius adorescendi non perit 
ne^t^ ei apud quem consolidatus est, 
neque ab eo, et ipse, quibus modis 
amitteret ante consolidationem, 
t^dem et nimc 
amittet 

et ita et Neratio et Aristoni 
uidetur et Pomponius probat. 



Vat. Fr. §§ 86--88. 

[Some pages (partly lost) after the 
above extract.] 

86. Nouissime quod ait SahinuSy 
si uxori cum liberis usus- 

fructus legetur, amissis liberis earn 
habere, quale sit uiden- 
dum, Et si quidem do lego legetur y 
tam^etsi quisJUios legatarios acceperit, 
sine dvhio locum habebit propter itts 



Dig. VII. 2. 1 8. 

Ulpianus libro septimo decimo ad 
Sabinimi. 

Si mulieri cum liberis suis usus- 
fructus legetur, amissis liberis ea 
nsvmfrwctum habc^; 



^ ^beretEdd. 
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adcrescendi ; sed si legatmrii non 
fuennt, mvUo magu^ quoniam partem 
ei non fecerunt, tametsi cum ea 
tUerentur. Matre avJtem mortua, w 
quidem legatarifuerurUyaolihahehunt 
iure adcrescendi ; si heredes non iure 
adcrescendiy sed iure dominii, si 
fundus eorum est, ipsis adcrescit, 
sin minus, domino proprietatis ; sed 
si nee heredes fuerunt nee legatarii, 
nihil hahehunt, Qv/od si per damna- 
tionem fuerit ususfructus legatus 
moOri, si quidem legatarii sunt JUi, 
partes sunt^ ; si non su/nt, sola m>ater 
legataria est, nee mortalitas liberorum 
partem ei facit. 87. Sahinus certe 
uerbis istis non ostendit utrum lega- 
tarii fuerint necne, Sed lulianus 
XXXV. digestormn. relata Sabini 

scriptura ait intellegendum 

&um qui solos Uberos heredes scribit, 
non utleg8i.t&riorumfecissemen- 
tionem, sed ut ostenderet magis ma- 
trem ita se uelle frm ut liberos seciim 
habeat. Alioquin, inquit, in damna- 
tione ratio non permittebat ius ad- 
crescendi, Froposuit autem Ivlianus 
ud do lego legatum usumfructum 
uel per damnationem, et sic sefnsit 
quasi^ legatarii sint et heredes soli, in 
do lego legato non esse ius adcre- 
scendi; adque si alteri ab altero 
legetur, quoniam a sem^et ipsis inutir 
liter legatum est, sibi non concurrunt, 
matri uero non in totum concwrrunt 
sed alter pro dUerivsportione, et in eo 
duTKtaxat ius adcrescendi erit ; mater 
tamen aduerstcs virwmque ius ad- 
crescendi hahet, 

88. lulianus subicit Sextwm quo- 
que Pomponium pra^ferre^ si per 



sed et matre mortua liberi 
eius nihilo minus usumfructumhahent 
iure adcrescendi 



Nam et lulianus 
libro trigensimo digestorum 

ait idem intellegendum in 
eoqui solos liberos heredes ^cripserit, 
licet non ut legataries eos nomina- 
uerit, sed ut ostenderet magis uelle 
se matrem ita &ui ut liberos secum 
habeat fruentes 



^ For sunt Hollweg suggests hahehunt oifiunt: Mommsen gives sumunt, 
3 Mommsen and Husol^e put quamuis for quasi, 
^ referre, Mommsen. 
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danmationem umsfructUB ei liheris 
uxori^ legetv/r, singvlare hoc esse 
adque ideo fill personam matri^ acce- 
deret, nee esse legcUarios sed matre 
mortua liheros qtuzsi heredes •asumr' 
fructwm hahituros. Ego, inquit Pom- 
ponhis, quaero quid si mixti fuerint 
libem extranei heredes ? ait et filios 
pro legataries kdbendos, et mortui 
partem interituram, Aristonem 
autem adnotare haec uera esse : et 
sunt uera. 



sed et Pom- 
ponius quaen^ ; quid si mixti fuerint 
libert et extranei heredes ? et ait filios 
legatario^ esse intellegendos, et 



per contrarium si uoluit eos liheros 
simtd cum matre frui, dehere did 
matrem tegatcuriam esse ifUeUegen- 
dam et per omnia similem esse et 
in hoc casu iwris enervtym. 



Vat Fr. 75, 76= Dig. vn. 2. 1 1. § 2. Ulpian, or rather Julian, whom 
he quotes, discusses two questions. 1. Usufruct left to common slave and 
in a separate sentence left to Titius : one of the partners in the slave loses 
the usufruct : to whom does it accrue ? 2. Usufruct left to common slave 
and Titius in same clause : one partner loses his share : to whom does it 
accrue ? Julian in both cases says the usufruct or part of the usufruct 
lost accrues to the partner in the slave only. Ulpian, as regards the first 
case, holds that there is not strictly speaking any accrual, but that the 
partner retains the whole through the medium of the common slave. The 
second case he does not decide expressly, but probably would treat it as the 
first case. In the Digest we have the first case only given, with a slight 
change in the expression {usumfriictum for partem usvsfnictus) borrowed 
from the other case, Ulpian's observations on which are then struck out 
entirely, except an illustration {quemudmodv/m fieret si), which is made 
into a substantive statement {Idem est si diwbus). See Amdts in Gliick's 
Band, XLvni. p. 145 sqq. 

Vat. Fr. 78=1 1. § 4. The Digest adds a sentence from Africanus 
(1 2) in order to make it clear what becomes of the usufruct, if lost in the 
case supposed. 

Vat. Fr. 80 — 82. This consists (a) of the case of two owners selling an 
estate and reserving the usufruct. The usufruct, if lost by one, follows 



^ Mommsen reads cwm, liheris uxori. 

3 Mommsen inserts here accedere, ne sine liberis ad wumfnictum mater. 
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the propriety, but only that part of the propriety to which it originally 
belonged. The two sellers were evidently not joint owners of the whole 
estate, but owners of separate portions (i.e. fundum regionihus diuisum). 
The Digest takes this, but changes mandpare to tradere\ on which cf. 
Amdts in GlUck xlviil p. 193. 

(6) Then follows a case which is not very easy to understand. I take 
it that the case supposed is that of A owner of the propriety of the whole 
of an estate and of the usufinct only of part of it, desiring to arrange with 
B who has part of the usufruct of the whole, so that each may have a 
separate estate without the other having any usufruct in it. A tries to 
effect this by conveying to B the bare ownership in that part of the estate 
in which A has not the usufruct, and thinks by so doing B's partial 
usufruct will attach to this portion and drop away from the portion of the 
estate which A still retains. Celsus says no : B has a partial usufruct in 
the whole, and consequently after the mancipation will have the propriety 
in the portion of the estate so conveyed to him, but will still be partner 
with A in the usufruct of the estate retained by A. But this is not 
expressed in the passage, and perhaps on this account Tribonian cut it 
out. Amdts deals but slightly and imsatisfactorily with this case. Gluck 
XLVin. p. 194. 

(c) Then fragment 82 contains a discussion of the question named 
in fr. 78 and beginning of 79, but takes the special suppositions of slaves 
being legatees of a usufruct, and the more difficult case of slaves being 
heirs, an estate bequeathed away and the usufruct reserved. The section 
concludes with the view that this case is ruled by the general principle 
laid down by Julianus and Neratius. Hence the Digest omits all this 
and ignores the subordinate question, whether there is a distinction be- 
tween a pure and conditional legacy, so that in a pure legacy the duration 
of the usufruct depends on the slave's life, in a conditional legacy on the 
life of the master who acquires through the slave ; the reason of which 
distinction I do not see, unless the condition meant be one pointing to the 
interest of the master. See notes on 1 6. § 2. p. 52 ; 1 21. pp. 151, 152 and 
p. 178. There is however an omission in the middle of the passage, which 
is variously supplied by the editors. If we had the case as Ulpian wrote 
it, we should perhaps be saved much difficulty. 

Vat. Fr. 83=1 3. § 2. The Digest of course omits do lego and thus 
makes the rule applicable to legacies in general Then it alters proprietaa 
to fundus^ which I take to be an alteration merely of expression, for clear- 
ness sake, not of context. I suppose Ulpian in writing proprietas as given 
by the Vat. Fr., to have meant a legacy of proprietas^ i.e. plena proprietas, 
the bequest running proprietatem Ulius fwndi do lego. If he had said 
proprietatem deducto usufructu do lego, the legatee would have only had 
the bare ownership and there could have been no question of accrual, but 
only of reversioa See D. xxxin. 2. 1 19. 
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The latter part of the Vat. Fr. is based on the principle that where*the 
usufruct is once merged, even though partially, it no longer exists as 
regards that part, and therefore cannot be lost (see note on p. 203). This 
principle of strict law was however modified by the Praetor, who was 
imwilling that one holder of a usufruct should, by acquiring the propriety, 
oust the other holder of his chance of an accrual. The Digest going on 
the principle of recognising the Praetor's action as law not merely practi- 
cally but theoretically, lays down the rule absolutely. 

Vat. Fr. 86— 88=D. vil 2. 1 8. In this case the Digest is more of an 
abridgment than a corrected edition. The passage in Ulpian is largely 
composed of the contrast between the two principal forms of legacy, and 
the different cases which Sabinus may have meant. He may have 
intended to put the case of the children being heirs and the mother a 
legatee of the usufruct along with her children ; or of the mother only 
being a legatee, but the testator wishing her to enjoy the usufruct along 
with the children. And the propriety may be left with the heirs or may 
be bequeathed away. If the children are not legatees, along with their 
mother, there can be no accrual ; if they are heirs, they would take on the 
mother's death, but not by accrual but in virtue of their propriety. And 
this is supposing the legacy to have been made by do lego. If it was joer 
damnationemy then in no case would there be accrual (cf. Gai. ii. 205). 
Supposing however that the children were heirs and legatees with no 
outsider as heir, they cannot even by a do lego legacy have any accrual 
amongst themselves. For each must take his legacy not from himself as 
heir, but from one of his brothers, and thus their shares are as it were 
already marked off and do not admit of concurrence as regards one another, 
but only as regards their mother. With her there is a concurrence, but 
only as regards each several share. It seems to me that this supposes 
only two children : if there were three, the usufruct might be bequeathed 
from heir A to B and C and the mother ; and from heir £ to A and C 
and mother, and so on ; in which case there might be accrual between 
the children among themselves as well as with their mother. 

The passage is a striking example of the freedom with which the com- 
pilers of the Digest dealt with the old lawyers, and the little resemblance 
there may have been in the original text to the law given in the Digest 
with their name. Even when the words are more or less the same, the 
immediate context may have been, as here it is, very different, one of 
several alternatives being put as alone true, and the real points of the 
discussion being ignored or distorted. See Amdts in Gluck XLvni. p. 194. 

I add merely by way of sample two specimens of the free way in which 
the compilers of the Code handled the matter submitted to them. 
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Vat. Fr. 283. 

Idem (sc. Diocletianus) Aurelio 
Carrenom. 

Si stipendiarwrum proprietatem 
dono dedisti ita, ut post mortem eius 
qiii accepit ad te rediret, donatio 
inrita est, cum ad te^ proprietas 
transfern nequiTierit. Si uero usum- 
Jructum in earn, contra quam suppli- 
cos, contidistij TMumJructum a pro- 
prietcUe alienare nonpotuisti, 

Proposita v. id. Mart. Maximo et 
Aquilino conss. [i.e. a.d. 286], 



Cod. Just. vni. 54 (55) 1 2. 

Impp. Diocletianus et Maximia- 
nus AA Zenoni. 

Si praediorum proprietatem 
dono dedisti ita, ut post mortem eius 
qui accepit ad te rediret, donatio 
ualetj cum etiam ad tempus certum 
uel incertum ea Jleri potest, lege 
scilicet quae ei imposita est conser- 
uarida, 

PP V. id. Mart. Maximo n. et 
Aquilino conss. 



Cod. Theodos. n. 26. 1 1. 

(Ex Gromat. Script, p. 267, ed. 
Lachmann.) 

Imp. ConstantinusAug.ad Tertul- 
lianum Uirum perfectissimum comi- 
tern dioceseos Asianae, 

Si quis super inuasis sui iuris locis 
prior detulerit quaerimo- 

niam quae jmcHi cohaeret de pro- 
prieta^6 controuersiae, 
prius super possessione quaestio 
finiatur, et time agri mensor ire 
praecipiatur ad loca, ut patefacta 
ueritate huius modi litigium termi- 
netur. Quod si altera pars, locorum 
adepta dominium, svhterfugiendo 
moras adtvZerit ne possit controitersia 
definiriy a locorum ordine selectus 
agri mensor dirigaJtur ad loca; ut si 
fidelis inspectio tenentis locum esse 
probauerit, petitor uictus abscedat; 
at si controuersia eius claruerit qui 
prima iudiciis detulerit causam^ ut 



Cod. Just. ra. 39. 1 3. 



Imp. Constantinus A. ad Tertul- 
lianum. 

Si quis super iuris sui locis 

prior de finihus detulerit querimo- 
niam, quae pro- 

prietatw controuersiae cohaeret, 
prius super possessione quaestio 
finiatur, et tunc agri mensor ire 
praecipiatur ad loca, ut patefacta 
ueritate huius modi litigium termi- 
netur. Quod si altera pars, ne 
huiiLS modi quaestio terminetu/r, se 
svhtraxerit, nihUominus 

agri mensor in ipsis locis itcssione 
rectoris prouindae una cum ohser- 
uxmte parte hoc ipsum fadens per- 
v^eniet, 

D. vni. k. Mart. Bessi Gallicano et 
Symmacho conss. 

Cod. Just. vin. 4. 1 5. 

Imp. Constantinus A. ad Tertul- 
lianumu 



^ The MS. has te ; Mommsen and Huschke r^d tempus. 



Chap. V What Jurists were used for Digest Ixxxiii 



inuasor tile poena teneatur 
edictiy si tamen ui ea loca eundem 
inuasisse constiterit : nam si per er- 
rorem aut incuriam domini loca data 
ah aJiis possessa sunt, ipsis solis 
cedere debent. 

Dat. vni. kl. Mar. Gallicano et 
Symmaclio consnlibus (i.e. a.d. 330). 



Inuasor locorum poena teneatur 
legitima^ si tamen ui loca eundem 
inuasisse constiterit. Nam si per er- 
rorem aut incuriam domini loca 
ab aliis possessa sxmt, sine poena 
possessio restitui debet, 

D. VL k. Mart. Gallicano et 
Symmacho conss. 



CHAPTER VL 



INTRODUCTION TO ACCOUNT OF JURISTS. 



Justinian in giving directions for the compilation of the Digest 
instructed Tribonian and his colleagues to collect the matter out of 
the writings of the ancient lawyers who had received imperial 
authority to compose and interpret laws. He added that there were 
other writers whose works had not been accepted by any authorities 
or used in practice, but that he did not consider these worthy of 
recognition in his Digest. The words are Ivhemua igitur nobis anti- 
quorum prudentiunif quibua auctoritatem, conscribendarum interpre- 
tainda/rwmque legum aacratiasimi principes praebuerunt, libroa ad iu8 
Romanum pertinentes et legere et eHmare^ ut ex his omnis materia 
coUigatur, nulla, secundum quod possibih est, neque similiiudine neque 
discordia derelicta, sed ex his hoc colligi quod unu/m pro omnibus 
suffidat Quia autem et alii libros ad ius pertinences scripserunt, 
qyborum scripturae a nuUis auctorihus receptor nee usitatae sunt, 
neque nos eorwm uolumirM nostram inquietare dignam/u/r sanctionem 
(Const. Deo auctore, § 4). The question arises upon this, who were 
the lawyers who had received the *impeiial authority to draw up 
and interpret laws *, Reference may be made to the practice intro- 
duced by Augustus of a license to certain lawyers to give authorita- 
tive answers (see notes, p. 102). Who (besides Sabinus to whom 
Tiberius gave a license, D. i. 2. 1 2. § 48) actually received such 
license we do not know, though several of the great lawyers issued 
books of responsa or epistulae or quaestiones, which probably con- 
tained cases on which they gave such authoritative opinions. Three 

/2 
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constitutions however (Cod. Theod. i. 4) appear to have a special 
bearing on the application of Justinian's words. One is by Constan- 
tino (a.d. 321) PerpetVjOS prudentium contentiones eruere cupientes 
Ulpiani ac PavXli in Papinianum notaSy qui dum ingenii laudem 
sectantur non tarn corrigere eum quam deprauare maliierunt, aholeri 
praecipimus (cf. ib. ix. 43. 1 1). What fit of spleen dictated this law 
we know not. Paul's writing met with more favour subsequently 
from the same emperor (a.d. 327). Uniuersa, quae scriptura Paulli 
continentur, recepta auctoritate firmanda sunt, et omni ueneratione 
celebrcmda. Ideoque Sententiarum libros, plenissima luce et perfectis- 
si/ma elocutione et iustissima iuris ratione succinctos, in iudiciis 
prolatos ucUere minime dubitatur. So far however we have only 
got the names of Papinian and Paul among writers and Sabinus 
among the early authoritative advisers. But in the year 426 A. d. a 
constitution bearing the names of Theodosius II. and Valentinian 
III. (often called Valentinian's Gitirgesetz — with what justice may be 
inferred from the fact that Valentinian was then seven years old) 
was passed which gave a comprehensive decision on the question and 
was probably what Justinian had in mind. The constitution as we have 
it (Cod. Th. I. 4. 1 3) speaks thus : Papiniani, PauUi, Gaii, Ulpiani, 
atque Modestini scripta unittersa Jirmarmis, ita ut Gaium, quae Paul- 
lum Ulpianum et cunctos, comitetur auctoritas, lectionesque (* passages') 
ex omni eivs opere recitentur. Eorum quoque scientiam, quorum 
tractatus atque sententias jpraedicti omnes suis operibus miscuerunt, 
rata/m esse censemus, ut Scaeicolae, Sabini, luliani, atque Marcelli, 
omniv/mque quos illi celebrarunt, si tamen eorum, libri propter anti- 
quitatis incertum codicum collatione Jirmentur. Ubi autem diuersae 
sententiae proferuntur, potior num^erus uincat auctorum, uel si 
num^rus aequalis sit, eius partis praecedat auctoritas, in qua excel- 
lentis ingenii uir Papinianus emineat, qui, ut singulos uindt, ita 
cedit duohus, Notas etiam Paulli atque Ulpiani in Papiniani 
corpus factor, sicut dudum statutum est, praecipimus infirmari. Ubi 
autem pares eorwm sententiae rea'dantur, quorum par censetur auctori- 
tas, quod sequi debeat, eligat moderatio iudicantis. Paulli qu^oque 
sententias semper ualere praecipimus, A. good deal of discussion has 
taken place on this law (see Jac. Gothofred. ad loc. ; Puchta Rhein, 
Mus. V. 141 ; VI. 87 ; Cursus i § 134; Huschke Z. G. i?. xiii. 18; 
&c.). The better opinion is that this law was caused by the difficulty 
of the. courts to know what writers they should admit as authorities, 
and which they ought to follow in case of diferences. There was 
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probably no list of lawyers who had received license (as Gains calls 
it, see p. 102) in/ra condere, and 250 years after Gains, with scarce 
and old MSS. only to refer to, a judge might well be perplexed by 
advocates quoting, or perhaps misreading or inventing, ancient 
authorities. We can see from many passages of Ulpian that authori- 
ties were often much divided : the judge might indeed (see Gains L c.) 
follow in that case which he preferred, but most judges would like 
more dei&nite guidanca The law before us appears to have dealt 
with all these difficulties. 1. It gives a list of authorities: Par 
pinian, Paul, Gaius, Ulpian and Modestin, who (except Gains) 
were in fact the latest of the great jurists. But to these must be 
added all whose discussions and opinions have been interspersed in 
the writings of any (omnes is not collective) of the above, and 
particularly Scaevola, Sabinus, Julian and Marcellus. As the habit 
of citation of predecessors was very prevalent, this brought in a 
great number of lawyers in addition to the five. 2. Further the 
law confirms the professional authority (scientiam) of all these lawyers, 
L e. not merely the particular opinions cited by some of the five, but 
any of their writings that might be adduced. But a condition is 
appended. The cited authors were old : and manuscripts professing 
to be their works might easily be falsified. They would be rarer and 
therefore more open to accidental or purposed misrepresentation than 
the later and more usual works of the five. Consequently it is 
required that the passage adduced by the advocate as the opinion of 
Scaevola or Julian should be authenticated by the comparison of 
MSS. More than one copy at least must be shewn to contain the 
passage : on a conflict of testimony the judge would have to decida 
(For coUatio in this sense see Cod. ix. 22. 1 22 ; Cod. Theod. ix. 19. 
1 2. § 1 ; and Jac. Gothofred. ad loc.) 3. The notes of Paul and 
Ulpian on Papinian are again disallowed, but, though this part of 
the constitution of 321 is repeated, the Sententiae of Paul are 
expressly sanctioned. "What the eflPect of the disallowance would be 
is not clear. Was such an opinion of Paul's or Ulpian's not to be 
counted at all, even if another jurist agreed ? or was it merely meant 
that Papinian's opinion was not, in consequence of this annotation, to 
have less than its usual weight ? (Cf. Deo av^ctore, § 6.) As regards 
Gaius see below, ch. xiii. 4. A rule is given for deciding among 
divergent opinions. The majority decide ; if the numbers are equal, 
a casting vote is given to Papinian 's opinion ; if his opinion is not 
given, the judge must himself decide between the authorities. 
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There can be little doubt that this is what Justinian mainly 
referred to, and accordingly it is from the writers so indicated that 
the bulk of the extracts in the Digest are taken. The only authors 
quoted later than Modestinus, who was himself the latest of the five, 
are Hermogenianus, Arcadius Oharisius, and possibly Julius Aquila 
and Furius Anthianus. The extracts from the last three are very 
few, though those from Arcadius are of some lengtL In what 
way they are included in Justinian's instructions we do not know, 
but if Hermogenianus was the author of the collection of Kescripts 
called Codex Hermogenianus^ which are referred to by Justinian 
in his constitutions for making and confirming his own code, we 
cannot be surprised at his works being used for the Digest. 

The juristic literature consisted in ancient as in modem times of 
writings of different kinds. There were dogmatic treatises, exegetical, 
casuistical and institutional : in other words there were expositions 
of the law generally and expositions of a particular subject : there 
were explanations of the purview of statutes or edicts, and these 
might be commentaries on a large subject such as the Praetor's edict, 
or the twelve tables, or on one law of less or greater importance : 
there were collections of answers given to clients' inquiries, in fact 
reports of cases, only that the lawyer's opinion took the place now 
taken by the judge's decision : and there were introductions to the 
study of the law, short summaries of the principal doctrines, and 
collections of brief rules or principles for the practitioner's remem- 
brance. Another class yet there was, which in some degree partook 
of the character of all, questions discussed in lectures with difficulties 
or new aspects suggested by the pupils, and with the teacher's solu- 
tions. The list prefixed to the Florentine ms. gives plenty of 
examples of each. I name some as samples. 

I. Dogmatic Treatises. Such were Sabinus's Iub Ciuile, the 
books on trusts by Pomponius, Gains, Ulpian and Paul, Gaius on verbal 
obligations, Yenuleius on stipulations and on actions, Ulpian on the 
office of the proconsul, of the consul, of the praefect of the city, <fec., 
Paul and Callistratus on the law of the fiscua^ Menander and Macer 
on military law, Paul on adulteries, on interest, on wills, &c. 

II. Exegetical Treatises. At the head of these stand the 
largest and most important works of the Roman jurists as we know 
them, viz. the Oommentaries on Sabinus, which may perhaps be 
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compared with Coke on Littleton ; and the Commentaries on the 
Edict. These practically amounted to complete dogmatic treatises, 
only with a text of an ancient writer for a starting-point of discus- 
sion, instead of definitions or principles of the writer's own. Other 
exegetical treatises of moment were Gains on the twelve tables 
Pomponius on Q. Mucins, Paul and other writers on the lex ItUia 
and lex Papia Poppaea, Paul on the lex. Falcidia, lex UeUaea, lex 
Cinciay Marcian on the 8. consuMumi Tvrpilicmum, <fec. 

III. Cases. These form an important part of the literature 
and head the Papinian series of books. Papinian's, Paul's, Scaevola's, 
and Modestin's Responsa are the principal, but Ulpian and Marcellus 
both have Responsa quoted ; Paul's Decreta, Gains' work de casibtts^ 
Javolen and Pomponius' Epistulae belong here; and other works of 
the same class may lie concealed under more general or ambiguous 
titles. 

lY. Institutional Treatises. Such were no doubt the Insti- 
tutes of Gains, Ulpian, Marcian, Callistratus and Florentin ; and 
though not so elementary, the Regulae of Neratius, Scaevola, Ulpian 
and Modestin; the Sententiae, MamujUia and Breuia of Paul; the 
Epitome of Hermogenianus, the Aurea (or Rea cottidicmae) of Gains, 
the Handbook of Pomponius. Perhaps also the Definitiones of 
Q. Mucins and Papinian, and Differentiae of Modestin. 

V. Discussions. Such were the Quaeaticmea of Papinian, 
Africanus, Tertullian, and Paul, the QiLoeationea and Quaeationes 
pvhlice tractatae of Scaevola; the Diaputationea of Ulpian and of 
Tryphoninus, and doubtless the Publica of Maecian, Marcian, Yenu- 
leius, and Macer. To this class belongs, according to Mommsen, the 
Digeata of Julian. 

VI. A number of other works, some of them of importance, 
bear ambiguous titles, so that we cannot refer them with any great 
probability to one class more than another. Such are the Pithcma 
and lAhri Poateriorea of Labeo ; the Uariae lectionea of Pomponius ; 
the Mendyra/nae of Neratius ; the Pandects of Ulpian and Mo- 
destin. 

The Digeata of Julian, Celsus and Marcellus are similarly am- 
biguous. Mommsen (Z, R» G. vii. 480) holds that by Digeata was 
meant the collected works of an author. He adduces, as evi- 
dence of this, the fact that many references are double, both 
the book of the Digest and the book of an individual treatise being 
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given, e.g. Gellius vii. (vi) 6 cites a passage from Alfenus' Di- . 
geatorwm libro xxxiv. contectaneorum autem secundo. Again XJlpian 
quotes Celsus, epistulourum libro undedmo et digestorum secundo. 
Further when the Digesta of a writer are quoted, other works are 
not quoted. The books of Julian ad Urseium and ex Minicio 
are only apparent exceptions, for they are probably works of 
Urseius or Minicius, edited with notes by Julian. Scaevola is 
an exception, for other works of his are quoted besides the Digesta, 
But this is an exception which helps to prove the rule, for many 
passages are quoted, evidently by an oversight, both from the Digesta 
and from the Responsa, &c., so that the contents were to some extent 
the same ; and those jurists who quote the responsa or quaestiones 
do not quote the Digesta. Marcellus seems however to be a real 
exception and to go far to break the proof. 

The books of Cassius, Urseius, Plautius, and Minicius, which 
later jurists edited with notes or commented on, are also of an 
undetermined character. 

In the following pages I shall give a brief account of the lawyers 
named in the extract from Pomponius, which forms D. i. 2. 1 2, and 
of all others named in the Digest, both those whose opinions or 
statements are cited, and those from whose writings actual extracts 
appear. The last class are almost all subsequent to the fall of the 
republic, Q. Mucins and Aelius Gallus being the only exceptions 
(unless Alfenus be one), and their contribution is quite insignificant. 
The republican jurists are however of interest, and some are striking 
figures. They are sometimes denoted collectively by the writers in 
the Digest by the term Ueteres, whereas those who were officially 
recognised as law advisers (cf. p. 102) were called iuris auctores, cf. 
D. XLi. 2. 1 3. § 18; ii. 4. 1 4. § 2 ; xxxv. 2. 1 1. § 9; 1 31, &c. 
(Dirksen Beitr, pp. 120 foil.; 164 foil.) With Labeo the series of 
Digest-jurists worthily opens, but few of the subsequent jurists furnish 
extracts to the Digest till we come to Trajan's time. After that the 
series is continuous for about 130 years. There are some others 
whom we only know at second hand. 

The information with respect to many is very meagre. I have 
given what seemed fairly trustworthy without endeavouring to clothe 
the skeleton by the aid of doubtful inferences. Fitting's tract ijiber 
das Alter d. JSchriften d, romischen Jv/risten (1860) has been of special 
service to me, besides the references in Zimmem, Rudorff and 
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Teuffel-Schwabe's histories*. But it is well to bear in mind the 
nature of the evidence on which the time of composition of the 
diflferent writings is based. We have rarely any direct knowledge 
on this point, and are left to glean hints from the extracts of the 
book so described or inscribed in the Digest Sometimes such 
extracts shew distinct acquaintance with a Constitution, the date of 
which may be otherwise ascertained ; or on the contrary shew what 
appears to be a significant ignorance of such a Constitution. Fre- 
quently they quote other writers, which gives at least a relative date. 
But the most frequent ground for referring a work to a particular time, 
or for referring parts of a long work to one time and part to another, 
is the mode in which they mention the emperors. The following 
is a summary of the results arrived at by Mommsen in his essay Die 
Kaiserhezeichnung bei den r'&mischen Juristen in Z, R, G. ix. p. 97 sqq. 

The designation of an emperor as diuua shews that the work in 
which it occurs was composed after the death of that emperor. But 
one cannot safely reverse this and say, that the omission of this title 
authorises us to conclude that the work was composed in the lifetime 
of the emperor. Moreover, the rule is applicable properly only to 
official language. Historians, e.g. Tacitus, and Pliny in his Epistles, 
do not consistently adopt it. An official document ought to have it, 
and its absence would be due to carelessness or to transcribers' errors. 
The jurists adopt it as a rule, but there ai'e instances, relatively few, 
to the contrary. 

On the other hand, the emperor reigning at the time is called 
imperator J more rarely Augv^tua or princeps. But it is a secular 
title and therefore is not attached to a consecrated emperor, now a 
god. There are some exceptions, most of which may be classed 
under three heads : (a) A constitution is sometimes given by a writer 
in its original terms. Then imperator is retained (e.g. D. i. 15. 1 4; 
XXXIV. 1. 1 13. § 1, (fee): (b) Papinian often omits diuTis in his 
QuaestioneSy but not in his Responsa: (c) Ulpian in the first thirty- 
five books of his Commentary on the Edict in twelve places denotes 
Severus as impera^tor, in more places as diuua. Probably these books 
were written before, and only imperfectly corrected and published 
after, the death of Severus, a.d. 211. Some other exceptions are 
due either to similar want of correction or to carelessness, or to 
confusion either of author, or scribe, or Justinian's compilers^ 

^ Some use has also been made of Hommel and of Anton. Augastin's work 
de nominibus propriis navdiicrov (in Otto's Thesaurus, Vol. i.). 



xc Designation of the Antonines Chap. VI 

Mommsen adds a notice of the mode in which the different 
emperors called Antoninus (Pius, Marcus, Caracalla) are spoken of 
by the jurists. 

1. Pius is properly diutt^ ArUonirvaa Fitia, frequently shortened 
to diuu8 Antoninus or diuua Fins, The jurists who wrote in 
Marcus' reign, Pomponius, Gains, Marcellus, call him usually diuus 
Antoninus. Those who wrote after Marcus' death usually call him 
diuus Pitia, sometimes diuics Pius Antoninus or diuus Antoninus 
Pius, 

2. Marcus is properly diuus M. Antoninus Pius; by the jurists 
he is regularly called diuus Mcmtcus, 

His adoptive brother is officially diuus Verus: in the jurists he 
is sometimes called this and sometimes diuus Lucius, most commonly 
they are spoken of together as diui/ratres. 

3. OaracaUa's full name of consecration was diuus Antoninus 
Magnus, No inscription or coin gives him the name of Magnus 
during lifa In the jurists Magnus always implies that the work 
was written after his death. His usual name however is diuus 
Antoninus; but, where that was likely to lead to confusion, we 
have diuus Magnus Antoninus, So the father and son are regularly 
called di/was Seuerus et Antoninus, 

The simple diu/us Antoninus is used of all three; the circum- 
stances being generally, though not always, sufficient to say which 
is meant 

It will readily be seen that, in thus estimating the date at which 
a work was composed, we are on very unstable ground. Where such 
use of diuus or imperator is frequent and consistent, it is fisdrly 
trustworthy, but where, as is frequently the case, there are only one 
or two instances in a work, the inference becomes more doubtful, 
because accident may have so easily interfered. And the inference 
from the apparent ignorance of a particular matter, e.g. of a con- 
stitution, is hazardous, considering that we have only parts, often 
short extracts, from most works, that these extracts are the results 
of free handling of the originals by omission, addition, and revision, 
and that we can only guess at the purpose of the authors in writing . 
a particular work and know nothing of their process of composition 
and revision. We have not a single complete work of any ante- 
Justinijui jurist. Gaius*s Institutes is the only book approaching to 
this description. The little tract on the parts of the as by Volusius 
Maecianus, whether complete or not, is hardly in question here. So 
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that we have to presume the basis of our inferences unaffected 
(1) by the purpose and method of the author, (2) by the revision of 
the author, (3) by the transcription of the work before Justinian, 
(4) by the handling of Tribonian and his colleagues, (5) by the 
copyists of the Digest. But these are possibilities only of error, 
and we have daily experience how many such possibilities may exist 
while yet reports and inferences are substantially true for all that. 
If excessive scepticism and suspicion would lead to practical paralysis 
in the affairs of life, there is no reason in deferring too much to a 
similar temper in matters of history and speculation. But the 
superstructure cannot but be treated with caution, where the ground 
is not assured. 

The Florentine Index, i.e. the list of authors prefixed to the 
Digest in the Florentine ms. (see p. xxiv), does not usually give the 
full name of the author; and the titles of the works sometimes differ 
slightly from the inscriptions of the extracts. The list is roughly 
chronological, except that Julian and Papinian, no doubt from their 
great eminence, are placed first and second in the list. 

I give the jurists approximately in chronological order, many 
however being more or less contemporaries. The division into 
chapters is necessarily made by a somewhat arbitrary line, and in 
the case of some jurists the date thus assigned to them is in truth 
hardly more than a guess. 



CHAPTER VII. 

EARLY JURISTS. 

Of the early jurists named by Pomponius in the famous extract 
-from his Handbook, which forms the second law of D. i. 2, some are 
very little known ; others were leading orators and statesmen, others 
left books on law, which were in the hands of the jurists whose 
writings contributed to the Digest. 

Sex. Papirius according to Pomponius lived at the time of Tar- 
quinius Superbus, and made a collection of the leges regiae, which 
was called itis cvwUe Pa/pi/rianum, In another place he calls him 
Publius Papirius (D. i. 2. 1 2. §§ 2, 36). According to Dionysius 
(hi. 36) Gains Papirius, the chief priest, had the laws and religious 
regulations, which had become obliterated, put up again in public 
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after the expulsion of the kings. That some collection of religious 
or other rules existed under the name of Papirius, is shewn bj 
Granius Flaccus having written a book de iwre Papiriano (D. l. 16. 
1 144). See some other notices in Bruns' Fontes, p. 3. Of. Mommsen 
Staatsrecht ii. p. 43. 

App. Claudius, Consul b.c. 451, abdicated on becoming one of 
the decemuiH who drew up the Twelve Tables. His descendant was 

App. Claudius C. F. Caecus. His offices and deeds are 
recorded in an inscription at Arretium (Corp, I, L, i. p. 287, Wil- 
manns 628). According to this he was * censor (b.c. 312, Liv. ix. 
29), twice consul (b.c. 307 and 296, Liv. ix. 42 ; x. 16), dictator, 
thrice interrex, twice praetor, twice curule aedile, quaestor, thrice 
tribune of the soldiers; he took many towns of the Samnites, routed 
the army of the Sabines and Tuscans, prevented peace being made 
with Pyrrhus, paved the Appian road' from Home to Capua, and 
'brought water into the city', from seven or eight miles off on the 
Praenestine road (Frontin. i. 5), * erected a temple to Bellona*. The 
speech which he made in the senate (b.o. 269), when Cineas came as 
ambassador from Pyrrhus, was extant in Cicero's time (Cic. Sen. 6). 
But his place in the law list is due to his composing forms of actions, 
(which were afterwards published by Cn. Flavius), and to a book de 
iisy/rpationihiM (Pompon. D. i. 2. 1 2. §§ 7, 36). livy (x. 22) calls 
him caUidtis aolleraque iuris atque eloqvsntiae consuUus. Pomponius 
gives him the name of ' Centemmanvs ' and does not mention Caecus, 

Sempbonius, Le. P. Sempronius Sophus, consul b.c. 304 (Liv. ix. 
45), was elected b.c. 300 one of the first plebeian pontifices after the 
passing of the Ogulnian law, which App. Claudius opposed ; in the 
next year, censor (Liv. x. 9) and, rc. 296, praetor. His cognomen was, 
Pomponius says, derived from his great wisdom (i.e. legal knowledge ?), 

C. SciPio Nasica, according to Pomponius, had a house on the 
Sacra via given him by the public in order that he might be more 
readily consulted, and was called by the senate Optirrvas, There 
seems here to be some confusion with the consul of B.C. 191, who 
was chosen b.c. 204 as the best man in the state to receive the 
image of the magna mater (Liv. xxix. 14). There is also a blunder 
in the next-named Q. Mucius (Q. Fabius Maximus ?). 

Tib. Cobuncanius, from Tusculum (Cic. Plane. 8), first avowed 
himself a public jurisconsult (primus profiteri coepit). He was 
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consul 280 B.C., and the first ponti/ex maodmits who was a plebeian 
(Liv. Bp, 18). Cicero calls him peritissirmis ponti/ex (Dom, 54), 
and frequently refers to him as a model of legal and general wisdom, 
e.g. Or, III. 33; Sen, 6; 9; Am, 5; N, D. i. 41; ii. 66, &c. 

Sex. Aelius, whose cognomen was Paetus, was aedile B.C. 200 ; 
consul 198; censor 193 (Liv. xxxi. 50; xxxii. 7; xxxv. 9). He is 
said by Cicero to have been iuris quidem ciuilis omnium peritiasimua 
sed etiam ad dicendum paratus (Brut, 20), is put beside Manilius 
and P. Mucins (Or. i. 48; Sen, 9). The same width of instruction is 
attributed to him as to Manilius (see p. xcvii). A line of Ennius 
describing him egregie cordatus homo Gatua Aelius Sextus, *a man of ex- 
cellent wits, Aelius Sextus, the shrewd*, is often quoted (Cic. T, D, i. 9, 
&c.), and, if Gellius iv. 1. § 20 is right, we must treat Catua as an 
additional name. He wrote according to Pomponius (D. i. 2. 1 2. 
§ 38) a work called Tripertita, * which contains the cradle of the 
law '. It gave in three divisions the text of the Twelve Tables, then 
an explanation of them, then Hhe statutable action', i.e. the form of 
procedure applicable to the case. He is also said to have increased 
the forms of procedure as set forth by Appius Claudius and published 
by his clerk Cn. Flavins, and to have published these additional 
forms, which were called ius Aelianum (ib. § 7). Pomponius men- 
tions three other books which however were of doubtful genuineness 
(ib. § 38). Crassus in Cic. Or. i. 56 speaks of having read some- 
thing in Sex, Aelii comm^entariis. Whether the ins Aelianum and 
the commentarii were different from the Tripertita we do not know. 
Cicero elsewhere calls him an old interpreter of the Twelve Tables 
(Legg. ii. 23). Gellius 1. c. says that he was of opinion that incense 
and wax tapers were included under the term pemis^ and hence in 
D. xxxiii. 9. 1 3. § 9 we should correct Sex. Caeciliua into Sex, Aelius, 

It is important to distinguish this jurist from Sex. Aelius Stilo, 
the accomplished philologer and Roman knight (Cic. Brut, 66 ; Suet. 
Gr, 3; &c. Cf. Cic. Or, r. 43. § 193 haec Aeliana studia, as we read 
from Madvig's conjecture. 

Pomponius speaks of a brother of Sex. Aelius Paetus, viz.. 

P. Aelius. The two brothers with P. Atilius (* a mistake for L. 
Acilius, see Cic. Am, 2\ Mommsen)are said by Pomponius to have 
had the greatest knowledge as professed jurisconsults. P. Aelius 
was successively aedile, praetor, master of the horse, consul, censor, 
and augur, dying RC. 174 (Liv. xli. 21). 
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M. PoRCius Cato is mentioned by Pomponius in his account of 
the jurists, but belongs more to general Roman history than to this 
special class. He was bom at Tusculum rc. 234, was quaestor in 
204, aedile 199, praetor 198, consul 195, and censor 184. He may 
justly be regarded as a type of the Roman character at the time when 
our first authentic information begins. Cicero (Or. iii. 33), Livy 
(xxxix. 40), Cornelius Nepos {Cat 3), Quintilian (xii. 11. § 23) sing 
his praises. With grey eyes, red hair and a strong voice, of an 
iron constitution and hardy life, thrifty, laborious, straightforward 
and incorruptible, coarse in habits and feelings, with a vigorous 
and downright eloquence, and humorous though biting tongue, 
indefatigable in whatever he imdertook, and pushing his own 
opinions and his country's interests in all directions, eager to attack 
and ready to reply, fEirmer and statesman, trader and soldier, orator 
and lawyer, speaking, writing and studying to the age of 85, he 
left an abiding impress on Roman character and history. He was 
accused forty-four times but never condemned (Plin. vii. 100). 
Cicero had read one hundred and fifty of his speeches; we know 
the names of 80, and of some have brief fragments (Cic. Brut, 
16, 17, 85). He wrote the first Roman history in Latin [Origines in 7 
books), and was indeed the earliest Roman prose writer of whom 
we have any specimens. His treatise on farming is preserved — as 
some think, in a later revision. Its contents are very various : the 
whole duty of the farm-bailiff and his wife; forms of contracts for 
the sale of produce; an exact inventory of the plant required; charms 
for dislocated limbs; prayers before harvest and against blight; 
receipts for making cakes and erecting an olive press, all in brief 
confident language, mingle with instructions for the economical 
management of the farm. Cato supported the lex Cincia (see p. 
cxxxvii) in b.c. 204 (Liv. xxxiv. 4. § 9), and unsuccessfully opposed 
the repeal of the lex Oppia in B.c. 195, which, passed in the midst of 
the second Punic war, restricted the jewels and dress women might 
wear and the carriages they might use. In B.C. 170 he supported the 
lex Uoconia, which limited the share which any citizen enrolled in 
the first class might leave to any woman (Gell. xvii. 6 ; Cic. Verr. 
Act. I. 41, 42 ; Gai. ii. 274). 

As regards law Cicero calls him iuris ciuUis (ymniwm peritissimtis 
{Or. I. 37), that is, of his time, and similar expressions are used by 
others. Pomponius (D. i. 2. 1 2. § 38) speaks of books of his, appa- 
rently on law, being extant in his time, but adds that there are more 
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of his son's. Cicero introduces him in the de Senectute in his 84th 
year occupied among other things in dealing with ins aiugv/rium^ ponti- 
ficvwm^ ciuUe (Sen, ii. § 38), and in Or, ii. 33 speaks of books of Cato and 
Brutus, which gave law cases with the actual details and the answers 
of the jurist. But this last reference may belong really to his son. 

Cato the younger, son of Cato Censorinus by his first wife, died 
when Praetor designate in his father's life time, and left egregios de 
iwre ciuili lihros (Gell. xiii. 20. § 9). The references in the Digest 
are supposed to relate to this son ; D. xxi. 1. 1 10. § 1 (Ulpian) Cato- 
nem quoqvs scribere lego; xxiv. 3. 1 44. pr. (Paul) Neraa et Cato 
responderuTii, ut eat relatvan a/pud Sext. Fomponium digestorwm, ah 
Aristone libro quvnito; XLV. 1. 1 4 (Paul) Cato libro quinto dedmo 
scribit; l. 16. 1 98. § 1 (Celsus) Cato putat mensem intercala/remy <fec. 
So Inst. I. 1 1. § 12 Apud Catonem bene scriptum refert a/ntiquitas. The 
famous Catonicma regula is probably the son's. It was a rule that 
what would not be a valid legacy, if the testator died directly his 
will was made, was not valid whenever he died. See D. xxxiv. 7 ; 
XXXIII. 6. 1 13; XXXV. 1. 1 86. 

Beutus, whose full name was M, Junius Brutus^ is mentioned by 
Cicero as iuris peritissimus (Brut, 34. § 130 ; Off', ii. 14. § 50) and by 
Pomponius (D. i. 2. 1 2. § 39) as one who with P. Mucins and 
Manilius /undauerunt ivs ciuite. He attained the rank of praetor. 
Cicero speaks of his and Cato's books as giving not only the answers 
of the jurisconsults to the bare point of law, but the exact details of 
the cases as well (Or, ii. 33); and we hear of discussions which took 
place between him and other lawyers of the time. Thus the citizen- 
ship of C. Mancinus, who had been surrendered by the fetials to the 
Numantines but not received by them, was denied by P. Rutilius 
and P. Mucins, and apparently was maintained by Brutus (D. XLix. 
15. 1 4 imter Brutum et Scaeuolam uarie tractatum est y l. 7. 1 18 (17); 
Cic. Or. I. 40). Another discussion in which Brutus took part is 
named by Cic. Famt. vii. 22, and turned upon the use of the future 
tense. The lex Atinia said Quod subreptum erit, eius rei aetema 
auctoritas esto. * Title to a thing which has been stolen is eternal ', 
i. e. is not affected by a stranger's having possessed it for a length of 
time which would otherwise have made him owner by usucapion. Did 
the use of the future erit restrict the application of the law to things 
stolen subsequently to the law of Atinius ? What the decision was, we 
are not told (Gell. xvii. 7 ; cf. D. xli. 3. 1 4. § 6). The truth is, the 



xcvi Early Jurists : Brutus ; Manilius Chap, vn 

tense erU is properly subordinate to the imperative esto {Lai, Gr. § 2. 
1481, 1495, 1603). The question whether it would apply to things 
stolen before the Act is rather one to be determined, in the absence of 
express words, by the usual practice in legislative matters. Suhreptum 
est would have been wrong in strict grammar, unless, which would be 
most unlikely, the law were meant not to apply to future acts of 
stealing. 

Labeo i-ecorded a saying of Brutus that a man who had borrowed 
a beast of burden and used it othei-wise than had been agreed on, i e. 
had used it for a different journey or for a longer journey, was found 
guilty of theft (Gell. vi. (vii.) 15 ; cf. D. XLVii. 2. 1 77 (76) pr.). 
Another discussion is mentioned in Cic. Fam. vii. 22 (see under 
Trebatius). His opinions are also mentioned in D. vii. 1. 1 68 (on 
which see my note); ix. 2. 1 27. § 22; xviii. 2. 1 13, Celsus re/ert 
Mudum Brutum Laheonem, quod Sabinum, existimare; xli. 2. 1 3. 
§ 3, BnUus et Manilivs. 

His work de iure ciuili was in three books. All the books com- 
menced with Brutus' mentioning the presence of his son and himself 
in a country villa — different in each. Crassus, in defendiDg Plancus 
against an accusation brought by Brutus' son, laid hold of this in 
order to reflect on the accuser's character, who had run through all 
the property left him by his father (Cic. Clu, 51; Or. ii. 55). In 
the latter passage the words nisi pvherem te iam haheret, qtuirtum 
librum composuisset, et se etiam in halneis lotum cum filio scriptum 
reliquisset clearly indicate that there were only three books, and 
Scaevola is there reported to have said that there were only three 
genuine books. Hence the text of Pomponius (D. i. 2. 1 2. § 39) 
should be corrected by transposition of Manilius and Brutus (Maians. 
I. pp. 115, 128, followed by Mommsen and others). The Brutus to 
whom Serv. Sulpicius addressed his short exposition of the edict 
(D. I. 2. 1 2. § 44; xiv. 3. 1 5. § 1) must have been later. 

Manilius, whose full name, as given in the Fasti Gapit {Gorp. 
L L, L p. 438), was Jf' . Maniliibs F. F, F. N, was consul with 
L. Marcius Censorinus in 149 B. c. (Cic. Brut 15. § 61, &c.), and in 
that capacity commenced the siege of Carthage, the younger Scipio 
Africanus being tribune of the fourth legion (Cic. Somn. Scip. i.). 
Manilius was in command of the land forces (App. Lib, 75). He is 
frequently mentioned as a lawyer by the side of Sex. Aelius, Brutus, 
and P. Mucins (Cic. R. F. i. 13; in. 10; Fam.yii. 10; Or. i. 48; 

4 
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Caecin. 24). He had an estate in the neighbourhood of Labicum, 
and lived in a small house in the Oarinae (Cic. Par, 6. § 50), i.e, 
the western part of the Esquiline, where the temple of Tellus was. 
Crassus is made by Cicero (Or. iii. 33) to say, in speaking of the wider 
studies of the men of former times, that he had himself seen Manilius 
strolling (ambtdaTitem) across the forum, which was a sign of his 
being willing to advise any citizen who desired it : and that, both 
then and when he was sitting at home, men came to consult him, as 
they did Sex. Aelius, not only on points of law but on the marriage 
of their daughters, and the purchase of land, and any other matter of 
duty or business. Cicero introduces Manilius as an interlocutor in 
the de Republican describing him as uir.prudens omnihusque illis et iu- 
cundvs et carus, the others (illis) being Scipio Afncanus the younger, 
Q. Aelius Tubero the Stoic, C. Laelius (cf. Cic. Brut. 21, 22), P. 
Butilius (see p. ci), Q. Mucius Scaevola the augur, and others. As 
a business speaker Cicero puts him nearly on a par with P. Mucius 
(P. Scaeuola u>alde prudenter et acute loqui piUahatur, patdo etiam 
copiosius ; nee multo minuB prudenter M. Manilius, wh^re prudenter 
denotes competence to deal with the matter in hand, especially from 
a legal point. 

He is mentioned by Gellius (xvii. 7) in the discussions about the 
lex Atinia (see under Brutus, p. xcv) ; about the heir bringing an 
action for theft (Cic. Fam. vii. 22, see p. cxix) ; about treasure-trove 
(D. XLi. 2. 1 3. § 3) ; about children being fructus (Cic. Fin. i. 4 ; D. 
VII. 1. 1 58, see note, p. 240). Varro (L. L. vii. 105) quotes from him 
a definition of n/exum as omne quod per aes et libram geriiur, in quo 
sunt niancipia. Mucins' definition runs qtute per aes et libram fiant 
ut obligentur, praeier quae numcipio dentur, Manilius thus making 
nexum the genus of which maiicipium is a species, Mucius making 
them both species of the genus quod per aes et libram geritur. 
Aelius Gallus defined nexum as simply qtwdcunque per aes et libram 
geritu/r (Fest. p. 165), which would therefore agree with Manilius. 
It is quite possible that mancipium and neocum may have meant 
much the same originally, but that mancipium was gradually applied 
only to one class of cases and ne9cu7n to the others. 

Manilius drew up several /ormidas for stipulations on the sale of 
slaves and animals : so Yarro B. R, ii. 3. § 5 Stipulantur pav^cis 
exceptis uerbis : O/c Manilius scriptum reliquit sic ' lUas capras hodie 
recte esse, et bibere posse, liahereque recte licere, liaec spondesne^ ; ib. 
5. § 11; paulo uerbosius ha>ec, qui Manilii actiones sequuntur; 

R. g 
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7. § 6 (some mss. hare mamilii) ; and Cic. Or. i. 58 speaks of Mcmi- 
lianas uerudium uendendorum leges (where see Wilkins). Fomponius 
speaks of three, or rather (if we correct the reading, see p. xcvi) seven 
books de iure duili : and says that some of his writings were still 
extant. 

P. Mucius ScAEVOLA, the father of the still more celebrated 
lawyer Q. Mucius pont\feXf and first cousin of Q. Mucius the augur, 
was tribune of the commons 141 b.c. (Cic. Fin. ii. 16), and in that 
capacity got an inquiry ordered into the conduct of L. Tubulus, the 
praetor of the previous year, who was charged with taking bribes 
when trying cases of murder. L. Tubulus went into exile at once 
without waiting for trial. P. Mucius was praetor B.c. 136 (Cic. AU^ 
XII. 5), and was consul with L. Calpumius Piso Frugi in 133, the year of 
Tiberius Gracchus' famous legislation and death. Mucius was said to 
favour the legislation (Plut. Tib. Gr. 9 ; Cic. Acad. ii. 5). When, on 
the election- to the tribunate for the following year, the opponents of 
Gracchus pressed in the senate that he should be at once put down 
as a tyrant, the consul Mucius declared that he would not commence 
the use of violence, nor put a citizen to death untried, but that he 
should not regard as valid any unconstitutional measure which 
Gracchus might get the people to vote. Scipio Nasica exclaimed 
that, as the consul by clinging to the law was bringing both laws and 
Kome together to destruction, those who wished to save their 
country should follow him : and Gracchus was attacked and killed 
(Val. Max. in. 2. § 17 ; Plut. Tib. Gr. 19). It was afterwards pro- 
posed that Nasica's conduct should be submitted to the judgment of 
P. Mucius. Nasica declined, saying that he was iniquus. On 
protests being uttered against such a charge, Nasica replied that he 
did not mean that he was unfair to Mm, but to all ; apparently inti- 
mating that Mucius had betrayed his country's interests by not 
acting against Gracchus (Cic. Or. ii. 70). Mucius afterwards took 
part in decrees conferring honours on Nasica, and pronounced that he 
had in good right {iure optima) taken up arms (Cic. Plane. 36 ; Dom, 
34). His name is concerned in a question of law connected with 
C. Gracchus, which is recorded in the Digest (xxiv. 3. 1 66). 
Some property belonging to the dowry of Licinia, wife of C. 
Gracchus, was destroyed in the tumult in which her husband was 
killed. P. Mucius, uncle of the lady, held that the husband's estate 
was answerable, because the tumult had arisen from his fault. (The 
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facts of the case are however somewhat difficult/ as Plutarch says 
(C. (rroc. 1 7) that the property of Gracchus and his friends was con- 
fiscated and Licinia's dowry also.) He was judge (index) in a case 
of libel (iniuriarum) upon the poet L. Accius and condemned the 
defendant (Comif. IL 13). 

P. Mucins was ponti/ex maximua from the year 123 d.g. at 
latest ; for in that year he gave a decision that ground dedicated by 
a Vestal virgin without the order of the people was not consecrated 
(Cic. Dom. 53). Other ecclesiastical decisions of his are recorded. 

In the case of a man killed on board ship and thrown into the 
sea, he decided that the estate (/amUia) was pure, because the face (os) 
was not above ground, but that certain sacrifices must be performed 
by the heir. If the man had been drowned the sacrifices would not 
have been required (Cic. Legg, ii. 22). 

In Cicero's de Legihtis ii. 19 — 21 is an account of the ecclesiastical 
law on the devolution of the sacra. They shew the difficulties, which 
arose in the maintenance of family rites and sacrifices, when a deceased's 
estate was divided among several heirs and legatees, or was not 
entered on at all, or was divided among creditors. But these difficulties 
were met by rules of the priests, not by laws of the state. The 
priests were familiar with civil, as well as with sacred, law, and 
used their knowledge of the former to discover means of evading 
religious obligations. One ingenious method was for the legatee to 
give the heir a formal acquittance in full, but at the same time to 
stipulate for the payment of the same amount or. thing. The sacra 
being attached only to the devolution by death did not attach to 
property received in discharge of a purely civil verbal obligation. Both 
Scaevolae, father and son, are mentioned by Cicero in this passage, 
and very likely may have each in turn developed the system of 
devolution to meet fresh difficulties. Savigny has an interesting 
article on it, Verm, Schr, i. p. 151 sqq. 

Augustin (Ciu, D. iv. 27) ascribes to 'the learned pontifex, 
Scaevola', who was followed by Varro, the division of gods into 
three classes, those of poets, of philosophers, and of statesmen, of 
which the first class was injurious, and the second partly injurious, 
partly superfluous, the line of objection taken being the same which 
Plato takes in the second book of the Republic, (See Mayor on 
Cic. N, i>. I. § 61.) Which Scaevola, father or son, is meant we do 
not know. 

His opinions on some matters are recorded, often along with f l(e3« 

g'l 
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of his contemporaries Brutus and Manilius. For the question whether 
partus ancUlae in fructu sit see note below, p. 240 ; for that of the 
possibility of theft from an inheritance not yet entered on, see 
Oic. Fam, vii. 22 and D. xlvii. 4. 1 1. §§ 10, 15; for the lex Atinia 
Gell. XVII. 7 and above p. xcv ; for the question, whether a Koman, 
given up to the enemy but not received by them, retained his Roman 
citizenship, see D. xux. 15. 14; l. 7. 1 18. (71); cf. Cic. Or. i. 40. 
Mucins held that he did not retain his citizenship. His definition of 
the ainbitvs of a house is given in Cic. Top, 4 ; and of gentiles ib. 6. 
Gentiles are such as are of the same name, freebom, of ancestors who 
have been always free, and they must not be capite deminuto. Pom- 
ponius (D. L 2. 1 2. § 39) says he left ten books, and Crassus his brother 
is said (Oic. Or. i. 56) to have referred to his commentarii ('note- 
books'?). 

He is stated by Mommsen (Hist. Bk. iv. Chap. 13) to have com- 
piled the chronicles of the city in 80 books and published them. 
This is an inference from Cicero's statement (Or. ii. 12) that up to 
Mucins' time the ponti/ex kept a chronicle on a slab at home, and 
from the statement of a scholiast (Servius?) on Vergil Aen. l. 377 
that such a publication in 80 books was made. 

P. Mucins was a thorough jurisconsult (Cic. Or. i. 48) and a 
good speaker; loqriehatur ualde pnidenter et acule^ paulo etiam 
copiosiiLS (Cic. BruU 28) : and was also famed as an excellent player 
both at ball and backgammon i^pihb ^ duodecim scriptisy Cic. Or. i. 50, 
where see Wilkins' notes). 

P. LiciNius Crassus MuCIanXtS was own brother of P. Mucins, 
but adopted by the lich Crassus (consul 205 B.C.). He is often 
named as a lawyer by Cicero '(Or. 1. 37; Brut. 26; <fea). Gellius 
(i. 13. § 10) relates that he was renowned as having five of the greatest 
advantages : he was diiissimuSy nohilissimiLs, eloquentissimusy iuris- 
consultissirnvs, and pontifex maxirmcs. He was consul B.c. 131, and 
sent to Asia to conduct the war against Aristonicus, son of Eumenes, 
and was killed in the war in that or the next year (Cic. FhU. xi. 8 ; 
Veil. II. 4. § 1). Two anecdotes of him are told in Val. Max. iii. 2. § 12 ; 
Gell. I. c. Pomponius (D. 1. 2. 1 2. § 35) confuses him with the 
great orator, Lucius Crassus (see p. cvi), and misplaces him in the 
order of jurists. He is not said to have left any writings, 

Q. TuBERO, ie. Q. Aelius Tubero the Stoic; consul B.C. 118, 
is .jDofeiltioned by Pomponius (Quintus Tubero ille stoicus Pansae 



Chap. VII Early Jurists : RuTlLiUS ci 

{Pcmaeti ?) auditor (D. i. 2. 1 2. § 40) ; and by Cicero as a learned 
lawyer (Cic. ap, GeU. i. 22. § 7). He is said as tribune to have 
decided against the evidence of his uncle P. Africanus that augurs 
were not exempt from service as indices (Brut. 31). 

Q. Mucius Q. F. Q. "N. Scaevola the augur, consul 117 B.C. 
died between 88 and 82 B.C. (YaL Max. iii. 8. § 5, Cic. Am, 1). He 
is described by Cicero as not a great orator but a great lawyer BrtU. 
26. § 102; and a very genial man ib. 58. § 212; Or. h 35, &c see 
Wilkins' Introd. p. 91. He is not named by Pomponius. 

RuTiLius, i.e. P. Eudlitis Bu/us, was bom somewhere about the 
year 158 B.C., being described as advlescerUukis in B.c. 138 (Cio. 
Brut. 22). Brought up in intimacy with P. Mucius Scaevola, he was 
a conspicuous figure among the Romans of his time, both for know- 
ledge of law and still more for his upright character. In 134 RO. he 
was with Scipio at Numantia as tribune of the soldiers (Cic. R. P, 
I. 11 ; App. Iber. 88), probably selected by Scipio. He must have 
been at some time an unsuccessful candidate for the tribunate of the 
Commons (Cia Plcmc. 21), and hence could hardly be the P. Rutilius 
mentioned in Cic. Or. i. 40 as having turned out of the senate C. 
HosUlius Mancinus. He was b.c. 116 a candidate for the consul- 
ship against Aemilius Scaurus, and was unsuccessful. He accused 
Scaui-us of bribery, and Scaurus was acquitted. Whereupon he 
retorted and accused Rutilius of bribery, producing as evidence of 
it Rutilius' account-books, in which the letters A F P R appeared. 
Scaurus interpreted them to mean actum fide P. BiUili, i e. that he 
had guaranteed a payment by way of bribe. Rutilius said they were 
merely for a/nte /actum post relatum, i.e. a memorandum, that the 
date of the entry was subsequent to the date of the transaction. 
(A similar form is found in Pronto, obd Ant. Im/p. i. 5 p. 102 Naber, 
anie gestv/m post relatum adunt, qui tahtdas sedrdo oonfidunt) 
Curius, who was assisting in Rutilius* def^ice, wittily exclaimed 
that neither was right : the letters really meant, Aemilius Jedt, pleo- 
titur Rutilius. The issue of the trial is not known. In 108 he was 
legate to Metellus in Africa in the campaign against Jugurtha (Sail. 
Jug. 50, 52, 86). In 105 B.C. he was consul with Cn. Mallius Maxi- 
mus, who was defeated by the Cimbri (Liv. Ep. 67). Rutilius is men- 
tioned by Frontinus as having let his son serve in the ranks instead 
of attaching him, as he was entitled, to his own person (Front. 
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Stmt, IV. 1. 12). The campaign we do not know. In the dis- 
turbances caused by Satuminus B.C. 100 he, with Q. Scaevola the 
augur and others, took up arms at the call of the senate (Cic. (7. 
Rab, 7). About 98 b.c. he went as legate (Pomponius says wrongly 
proconsul) to Q. Mucins Scaevola (pontifex) to Asia, of which pro- 
vince Scaevola was made governor. The stem and upright jastice 
between the provincials and the Homan tax-farmers, which made 
this governorship so memorable, was avenged by the tax-farmers on 
Rutilius. He was put on his trial some time between 95 and 92 
B.C. (the dates of Crassus' consulship and censorship, cl Cic. Brut 
30, where Crassus is called constdaris) for extortion, and as the 
equiteSy the moneyed classes, then were the indices, the issue of the 
trial was viewed with great apprehension by his friends. Rutilius 
declined the aid of the powerful orators L. Ci-assus and M. An- 
tonius : he would have no impassioned appeal to the feelings of the 
court; he would make his defence consist in the simple truth, 
plainly stated, without exaggeration or rhetorical art. Accordingly 
he spoke in his own defence, and Q. Mucins spoke for him, but the 
only words of real oratory were a few which Rutilius allowed his 
nephew Cotta to say (Cic. £ruL 30). ^hus, says Cicero, the man 
who was as innocent as he was learned, than whom Kome had none 
more honest and more good (nequs integrior, neqvs sanctior), was 
condemned, because oratory was not put to its proper use, and the 
case was pleaded as if Rome were Plato's republic (Cic. Or. i. 53). 
He went into exile, and with a fine confidence chose Asia. The towns, 
eager to shew the injustice of the accusation, sent deputations to 
greet his arrival (Val. Max. ii. 10. § 5). We hear of him in Mity- 
lene in B.C. 88 (Dio Cass. Fr. 97) when Mithridates came there, 
and orders were given to put all Homans to death (App. Mithr, 22, 
23) \ Rutilius avoided the common fate by putting on Greek dress 
(soccos et paUium Cic. Rah. Post, 10). It was with him scarcely 
an evasion. He had adopted Asia as his home and country. He 
became a citizen of Smyrna (Cic. Bcdh, 11), and Cicero saw him 
there B.C. 78, and, as he says {R, F, i. 8; 11), heard from him then 
the conversation which Cicero afterwards embodied in his books de 
Repuhlica, When some one endeavoured to console him with the 
thought of a civil war approaching when all exiles would be recalled, 

1 A story of Theophanes that Pompey found in a fort among Mithridates* 
papers, a speech of Rutilius urging the destruction of the Romans was dis* 
believed by Plutarch {Pomp, 37). 
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Kutilius answered, * What ill have I done you that you should wish 
me a return worse than my departure ? I would sooner my country 
should blush at my banishment than mourn at my retui'n ' (Sen. Ben, 
VL 37). P. Sulla, probably the Dictator's nephew, proposed to recall 
him, but he declined (Quintil. xi. 1. § 13). Ovid, smarting imder 
the dreariness of Tomi, accounts for Rutilius' patience by the fact 
that Smyrna was as pleasant a residence as could be found {Pont, 
I. 3. 63). 

Cicero is never tired of praising the man and mourning his loss. 
His character and exile became a stock example cited by Seneca fre- 
quently along with Reguliui, Socrates, and others (e.g. Dial, iii. 3. § 4, 
&c,). He was documentum hominibvs noatris uirtutiSy antiquUcUiSf 
prudentiae (Cia Rah, P, 10) : he was uir non sui aa^eculi sed omnis 
aeui optimus (Veil. ii. 13). He had attended Panaetius' lectures 
(at Athens ?), and might be described as a thorough master of the 
Stoic system ; he was skilled in Greek literature ; by natural disposi- 
tion vehement and ready to attack ; much occupied as a professed 
jurisconsult, and yet always ready to spend time and trouble as an 
advocate in the courts. His style of speaking was severe and pointed, 
but too thin to be popular or persuasive (Cia Brut, 30 ; D. i. 2. 1 2. 
§ 40). Though the identity is not positively established, there is 
little doubt that he is the Butilius or P. Rutilius of whom the follow- 
ing facts are recorded. 

He made a speech de modo aedifidorunif which Augustus pub- 
lished to shew that his own plans were in accordance with those ad- 
vocated by great Bepublicans (Suet. Aug, 69). It appears Augustus 
ordered that no one should build near the public streets to a greater 
height than 70 feet (Strab. v. 7, p. 235). This is no doubt what 
Suetonius alludes to (Maians. ii. p. 16). He passed a law relating 
to the position of those tribunes of the soldiers who were nominated 
by the general instead of elected by the people. From him they 
were called Rufvdi (Liv. vii. 5. § 8 ; Festus p. 261 ; cf. Marqnardt, 
StaataverwaXt, ii. p. 354). As praetor (we are not elsewhere in- 
formed of his holding the office) he made two important reforms. 
1. The first related to the sale of the property of debtqjrs who being 
insolvent or fraudulent or obstinate had not satisfied their creditors 
after judicial process, or who had died without leaving any legal 
representative (GaL iii. 78 sq.). Rutilius is said to have introduced 
this sale of their property as a whole, probably on the analogy 
of the sectio bonorum to which state debtors were liable ; and to 
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have improved the formula, by which the purchaser in such a case 
prosecuted his rights. This used to be by means of a iiction, that 
the bonorum emptor was entitled just as if he had been the former 
owner. Rutilius drew the formida differently. He made the state- 
ment of claim (intentio) run directly in the name of the former 
owner, and inserted the name of the purchaser in the condemnation 
clause as the person entitled to the judgment (ib. iv. 35 : cf. Fuchta 
§ 179, Kuntze § 274 and the references there given). 2. The second 
reform of Kutilius was to put a check on the excessive demands 
made by patrons upon their freedmen. He refused to patrons actions 
against their freedmen, except to enforce performance of due services 
(opercte, see D. xxxviii. 1), and to give effect to a bargain made by 
the patron for his admission as partner in his freedman's property 
(D. XXXVIII. 2. 1 1 ; ib. 1. 1 2), in de&ult of due respect {ohsequium, 
see D. XXXVII. 15). 

His opinion is cited in the Digest vn. 8. 1 10. § 3 j xxxiii. 9. 
1 3. § 9 j XLiii. 27. 1 1. § 2. From Gellius iv. 1. § 22 we may infer 
that the opinion, attributed to Kutilius in D. xxxiii, was reported 
by Sabinus, from whom Ulpian probably took it, as well as many 
other opinions, at second hand. 

Kutilius wrote an autobiography in Latin, and also a history in 
X5reek. The few fragments and references preserved are collected 
by H. Peter Hist, Rom, Frag, pp. 122 — 124 ed, min, 

Drusus is quoted once in the Digest (xix. 1. 1 38. § 1) by the side 
of Sextus Aelius. Possibly he is the blind jurisconsult, whose house 
Cicero says was filled by clients (T, D, v. 38 : c£ Val. Max. viii. 
7. §4). 

Of the others named by Pomponius, between Kutilius and Quin- 
tus Mucins the pontifex, 

Paulus ( Aulus ?) ViRGiNius is not otherwise known. Probably 
he is the same as A. Yirginius mentioned along with Kutilius in 
Cic. Lad, % 101. 

Sextus Pompeius was brother of Cn. Pompeius Strabo, and uncle 
of Cn. Pompeius Magnus. Cicero says of him praestantissimum 
ingenium contulerat ad summam iuria ciuilis et ad per/ectam geo- 
metriae et rerum Stoicarum scientiam {Brut, 47). 

Caelius Antipater lived about the time of the Gracchi, and 
wrote a history of the second Punic war in seven books. The frag- 
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ments now remaining are collected by H. Peter, pp. 98 — 108. His 
claims as a lawyer are simply those of Cicei*o's mention in Brut, 2^ 
Cadius Antipater scriptor, qnemadmodtim uidetis, fmt ut temporibua 
iUis lucvlentuSy iv/rie ualde perittis, multorum etiam, ut L. Crasai, 
moffister. From Cicero, doubtless, Fomponius took his name. 



CHAPTER VIII. 

JURISTS OF CICERQ'S TIME. 

Q. Mucius, whose full name was Q, Muciv^a F.F, P,N, Scaeuola, 
commonly distinguished as Fontifex from Q, Mucius Q,F. Q^N. 
fScaetiola, the Augur, who was his father's first cousin, is the earliest 
lawyer whose writings were used in the Digest. Son of a distin- 
guished lawyer, he maintained the family traditions as man, as states- 
man, and as jurist. He was tribune of the Commons in 106 b.c. 
(Cic. JSnU. 43. § 161), and curule aedile with L. Licinius Crassus the 
great orator in 104 B.a, when they exhibited splendid games (Cic. 
Qffl IL 16. § 57). Scaevola is particularly mentioned by Pliny 
{H. iT. viii. § 53) as having been the first to exhibit at Home a fight 
of several lions at once. About the year 98 b.c. (Mommsen Gesch. 
IL p. 211, ed. 7) Scaevola (then praetor, orrpan^yos ?) was governor 
of Asia. He took with him as legate P. Kutilius, and, though his 
governorship lasted only nine months (C. Att, v. 17. § 5), its fame 
was long lived. He discharged his expenses from his own means, 
and administered rigorous justice between the provincials and the 
tax-&.rmer8, while declining to nominate any of his own staff as 
iudicea to try the cases. Those condemned were compelled to refund, 
and those guilty of capital crimes were 'executed. In particular one 
of the leaders, though offering large sums for a release, was at once 
crucified (Died. Sic. xxxvii. 6—8; Cic. V&rr, ii. 13. § 34). The 
senate approved his action so as to treat it as a model for future 
governors of Asia (VaL Max. viii. 15. § 6), and the provincials kept 
afterwards a festival (Muda) in his honour (C. Verr, ii. 22. § 51). 
The publicans and their friends, the Equites, so bitterly resented his 
conduct (cf. Cic. Plane, 12. § 33), that selecting Kutilius for attack 
they put him on trial for extortion, and, having the constitution of 
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the courts, condemned him to banishment (see above, p. cii). 
Scaevola defended him, as Cicero says, more suo, nullo apparatv^ 
pure et dUticide, but without the vigour and impressive eloquence 
which alone could have prevailed in such a case (Cic. Or. i. 53. § 229 ; 
Brut. 30. § 115). Meantime Scaevola had been consul with L. 
Licinius Crassus in 95 b.c. (Brut. 64. § 229), and the two carried a 
law which met the claims of the Italians to full Roman privileges, 
not with politic concession, but with a disastrous legal pedantry. 
The lex Licinia Mucia de ciuihua regundia (c£ finium regundorum 
indicium) treated the claims of Italians to Koman citizenship as a 
lawyer might treat attempts at encroachments on neighbours' land. 
Each was to be citizen of his own state, and forbidden to claim or 
exercise the rights of another (Cic. Com. 67 and Ascon. ad he. ; Off, 
III. 11. § 47). The social war broke out five years afterwards. 

Scaevola was made Pontifex Maodmus, but when, we do not 
know. At the funeral of C. Marius, B.C. 86, C. Flavins Fimbria, 
one of his violent adherents, endeavoured to have Scaevola assassi- 
nated. He was wounded, but not fatally ; whereupon Fimbria gave 
him notice of trial, and the charge being asked, declared that it was 
for having only half received the thrust of the dagger (Cic. Bosc. Am. 
12. § 33). Four years later the Marians effected their object. In 
B.C. 82 Damasippus, on instructions from the younger Marius then 
shut up in Praeneste by Sulla, attacked and killed Scaevola (amongst 
others) before the statue of Vesta, or, as some say, in or near the 
Curia Hoatilia (Cic. Or. iii. 3. § 10; N. D. iii. 32. § 80; Veil. ii. 26 ; 
App. B. Ciii. I. 88). 

Scaevola and Crassus were often opposed to each other as advo- 
cates. Cicero {Brut. 42. § 155) says Scaevola readily accepted the 
position, though Crassus surpassed him, while Crassus was not 
willing to give opinions on law cases, knowing Scaevola to be his 
superior. In one celebrated case, M. Curius v. M. Coponius, which 
Cicero frequently mentions {Or. i. 39. § 180; Brut. 39. § 145; 52. 
§ 194 sqq.; Caedn. 18. § 53), M. Curius was appointed heir, pro- 
vided that testator's postumous child should die before he came of 
age. No postumous child was bom. Scaevola argued before the 
centu^nuiri that the will must be strictly followed, and, that, the 
conditions having failed, Cui'ius had no claim. Crassus maintained 
successfully that the testator must be taken to mean that Curius 
should inherit, if there were no child who lived to be of age. Cicero 
says the pleadings were so admirable that Scaevola was thought the 
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best orator of all lawyers, Crassus the best- lawyer of all the orators 
{Brut. § 143). Crassus is made by Cicero in the De Oratore politely 
to give both distinctions to Scaevola. Both excelled in stating a case 
and explaining its legal and equitable bearings, but in some respects 
were contrasts to one another. No one more copious than Crassus, 
no one more apt and concise than Scaevola. In setting off a case 
with ' illustrations and refuting his opponent Crassus shewed the 
resources of a brilliant orator ; Scaevola was rather a clear expositor 
and formidable critic. Crassus was humorous but dignified ; Scaevola 
severe though not without a touch of humour (Brut, §§ 143 — 148). 
He left some orations behind him (ib. § 163). 

Cicero was a pupil of Scaevola the augur, and on his death 
attended the pontifex, whom he calls the most distinguished man in 
the whole state for ability and uprightness (Cia Am. i.). An illus- 
tration of his character is given in the De Offidia (iii. 15. § 62). 
Scaevola was buying an estate and requested the seller to name his price 
once for all. He did so : Scaevola said the estate was worth more, and 
paid 100,000 sesterces (about £850) more than the price asked. 
Good faith in all the business of life was with him, as man and . as 
lawyer, the main object of consideration. In his edict for the province 
of Asia he had a clause, which Cicero borrowed, allowing want of 
good faith to be pleaded against the validity of a transaction {Habeo 
exceptionem ex Q. Miu:ii P. F. edicto Asidtico 'extra qicam si ita 
negotium gestum est^ ut eo atari non oporteat ex fide bona* Cic. Att. 
VI. 1. § 15). Scaevola was in the habit of saying that those 
actions (arbitria cf. pp. 58 — 60) were of the most searching and 
exhaustive character in which the formula contained the words ' in 
good faith'; that good faith had the widest possible application: it 
affected the relation of guardian and ward, of partners, of trustee 
and cestui que trust, of principal and agent, of buyer and seller, 
letter and hirer, and that, as there might be cross suits, it required a 
great judge to decide the mutual obligations of the parties (Cic. Off. 
III. 17. § 70). He composed an oath to be taken by any one who 
adopted a paterfamilias. The adopter was to swear that he was too 
old to marry and had not in the adoption any improper design upon 
the property of the proposed arrogatee (GelL v. 19. § 6, see my note, 
p. 165). Another result of his practical skill survived in the Jus- 
tinian law. A testator gives a man something on condition of his 
not doing this or that. The fulfilment of the condition cannot be 
ascertained till he is dead, and then the legacy is of no use. Scaevola 
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said the legatee should be entitled to the legacy on giving to the 
party entitled in default a bond to repay the legacy, if he broke the 
testator's conditions. This bond was called Mticiana cautio^ D. zxxy. 
I. 17; 118; 172. ^1,2; 173; &c. 

Pomponius (D. i. 2. 1 2. § 41) names as Q. Mucins' pupils, 
Aquilius Gallus, Balbus Lucilius, Sextus Papirius and Gaius Juven- 
tius. Mucius was the first to write a systematic treatise on the 
civil law, treating it in 18 books {vas duUe primus constituit 
generatim in libros decern et octo redigendo). In the Florentine 
•Index he is named third (after Julian and Papinian), and the work 
given is one book of definitions {opiov). From this book there are in 
the Digest four short extracts, D. XLi. 1. 1 64; xliii. 20. 1 8; l. 16. 
1 241 ; 17. 1 73. There are also 50 citations of him (by the name of 
<J. Mucius, except D. xvii. 1. 1 48; xlix. 16. 1 4 where he is called 
Scaevola), two at least being from the lu^ CiuUe, D. xxxiii. 9. 1 3. pr. ; 
xxxiv. 2. 1 27 ; c£ xvii. 2. 1 30. Some fragments are found in Gellius 
and elsewhere. They are collected in Huschke's Itis anteivst The 
rules for the devolution of the sacra seem more properly referable to 
P. ScaeVola, the father of Q. Scaevola, pontifex (see above, p. xcix). 

His works received commentators. Servius Sulpicius made notes 
or criticisms on them, cf. D. xvii. 2. 1 30 Seruitis in notatis Mucii 
ait; GelL iv. 1. § 20 Seruium Sidpicium in reprehensis Scasvolae 
capitihus acripsisse. Gaius edited or commented on them (Gai. i. 
1 88 in his libris quoa ex Q. Mucio fecimus) : and Pomponius wrote 
lectiones ad Q. Mucium in 39 books, to which no doubt belong 
D. XLI. 1. 11 53, 54, which are now by the inscriptions assigned to 
Modestin. The extracts from this work of Pomponius are numerous, 
and fill 13|^ of Homrael's pages. Quotations from Q. Mucius occur 
in other extracts, e.g. xxxiii. 1. 1 7; xxxiv. 2. 1 34. Gellius (xv. 27) 
mentions also a work in several books of Laelius Felix ad Q, Mucium, 

Of the pupils of Q. Mucius only C. Aquilius Gallus is well known 
(see below). 

L. LuciLius Balbus had the credit, along with Aquilius, of being 
the teacher of Serv. Sulpicius (Cic. Brut, 42 ; Pompon. D. i. 2. 1 2. 
§ 43). Cicero calls him learned and well trained, but somewhat 
slow and deliberate. See also Cic; QuincL 16. §53; 17. §254. 

Sext. Papirius and C. Juvbntius are not otherwise known than 
from Pomponius, who names them as among the principal pupils of 
Q. Mucins. 
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C. Aquilius* Gallus was a thorough lawyer, devoted to the study 
and practice of his craft both by taste and ability. It is character- 
istic of him that the only state office which we know him to have 
held, was that which became the symbol and organ of the law itself — * 
the praetorship, which he held at the same time as Cicero B.C. 66. 
For the consulship in the next year he declined to stand, alleging ill 
health and his occupation in the law courts (Cia Att i. 1 AquiUium 
nmi a/rbitrahamur competitorem fore, qui et negauU et iurauit mor- 
hum et Ulud suum regnum iudicicUe oppoauit). He presided in 
B.C. 81 at the trial of the action in which Cicero pleaded for 
P. Quinctius, and is constantly addressed by Cicero. He assisted 
Cicero in his defence of Caecina (27. § 77) in b.c. 69 ; he presided in 
B.C. 66 as praetor in a trial for ambitus (Cic. Clu, 53. § 147), and he 
is mentioned in YaL Max. viii. 2. § 2 as judge in a case in which a 
book-obligation was sought to be enforced, and the defence was that 
it was granted only mortis causa, (See other grounds of defence in 
Savigny Y&rm, Schr. i. p. 254.) But these, no doubt, are only acci- 
dental instances of the ordinary course of Aquilius' life. To the 
world he was almost more distinguished by his fine house on the 
Viminal than by his profession (Plin. xvii. § 2), but his own passion 
was for law. Cicero describes him as devoted to tlie interests of the 
public, skilful in advice, and always ready to give it, of a nature so clear 
and straightforward that the maxims of just law were its natural 
expression, so wise in law that he seemed to grow the nobler from 
its study (Cic. Caecin, 27. § 78). He cared for and studied the law 
itself and not the advocate's rdle. When a case turned on a question 
of fact, he declined it and replied to the consulter; ^NvfiU hoc ad 
ius ; ad Ciceronem \ It is 'not a point of law : Cicero is your man ' 
(Cic. Top, 12. § 51). He had a principal share in training Servius 
Sulpicius (Cic. Brut, 42. § 154), and lived at the time, as Pomponius 
states (D. i. 2. 1 2. § 43), at Cercina (see under Sulpicius). 

Three special legal improvements are attributed to him. One is 
the Stipulatio Aquiliana, i.e. a comprehensive form of stipulation 
embracing all liabilities, to be followed by a general release (D. xlvl 
4. 1 18). Another is a form of words for institution of grand- 
children as heirs, who should be bom after the death of testator and 
whose own father should have died before the testator, leaving them 
in fact sui heredes. The form is given in an extract from Cervidius 

1 The Flor. ms. spells the word with one 1. Inscriptions spell it both with 
one and with two. 



ex Jurists of Cicero's time : Serv. Sulpicius Chap, viii 

Scaevola (D. xxviil 2. 1 29), which is full of difficulty. A third was 
the explicit recognition of fraud as a ground for action, and was 
doubtless introduced by Aquilius when praetor. Inde euerrieulum 
mcUituxrum omniumy iudicium de doh mcUo, quod C. Aquillius fami- 
liaris noster protulii ; quern dolum idem AquUliua turn teneri piUat^ 
cum aliud sit simulatum, cdivd cutum (Cic. N. D, iii. 30. § 74 ; cf. 
Off. III. 14, 15. g CO, 61 and below p. 131). The action took the 
shape of claiming restitutio in integrum (D. iv. 3). 

In the Digest Aquilius (either as Gallus or Gallus Aquilius) is 
cited in Javolen's editions of Labeo xxxii. 1 29. § 1 ; XL. 7. 1 39 ; also 
by African xxviii. 6. 1 33. § 1 ; by Scaevola 1. c. ; by Ulpian viii. 5. 1 6. 
§ 2; XIX. 1. 1 17. § 6 (at second hand from Mela); xxx. 1 30. § 7 ; 
XLiii. 24. 1 7. § 4; by Paul xxx. 1. 1 27 ; xxxiv. 2. 1 32. § 1; l. 16. 
1 77; and by licinnius Rufinus xxviii. 5. 1 75 (74). In D. l. 16. 1 96 
Celsus says that M. Tullius, in a case in which he was arbitrator, 
was the first to lay down that the seashore (litus) extended inwards 
as far as the largest wave came. He probably learnt this from 
Aquilius, who was, as Cicero tells us {Top, T. § 32), in the habit of 
defining the seashore qwi fluctus eluderet {aUvderet ? see Mayor on 
Cic. N, D, II. § 100). Mommsen suggests that in the Digest for 
idque Marcum TvUiu/m aiunt constituisse we ought to have idque M. 
TvRius Galium, Aquilium ait constituisse. 

The lex Aquilia, D. ix. 2, has nothing to do with C. Aquilius 
Gallus. It was of much earlier date. See below, p. 99. 

Servius Sulpicius, whose full name was Sen-ius Sulpicius Q. F. 
Lemonia Kufus (i e. of the Lemonian tribe), was the greatest lawyer 
of the Kepublic, at least in the estimation of the Digest writers. 
Cicero tells us he was the same, or very nearly the same, age as him- 
self, and therefore was bom about 106 b. c, son of a man of equestrian 
rank, the grandfather being a person of no note (Cic. Brut § 1 50 ; 
Mur. §16). He passed through the same early training as Cicero, 
and went with him to Rhodes B. c. 78, studied oratory and dialectic, 
and practised as an advocate in the Courts with great distinction. 
Pomponius (D. i. 2. 1 2. § 43) tells an anecdote of what determined 
him to study law. He was engaged in conducting a friend's case 
and consulted Q. Mucins Scaevola on a point of law. Not fiilly com- 
prehending Scaevola's answer, he asked him again, and again failed to 
understand. Whereupon Scaevola reproached him with being a 
patrician and noble and advocate and yet ignorant of the law with 
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which he was concerned. Stung with the reproach Servius at- 
tended the best lawyers of the day, and obtained a first training from 
Lucilius Balbus and more complete instruction from Aquilius 
Gallus (institutus a Balbo Lucilio, inatructus aviem maadme a GaUo 
Aquilio), He went to Aquilius to Cercina for this purpose and 
there he wrote several works. Cercina, an island near the coast of 
Africa, a little north of the Syrtis minor, was a place where trading 
vessels often congregated (Liv, xxxiii. 48. § 3 ; BeU, Afr, 34). Marius 
was there for a time (Plut. Mwr. 40), and Hannibal for a night 
(liv. L c). Sempronius Gracchus, accused of adultery with Julia, 
daughter of Augustus, was in exile there for 14 years, vnJter extorres 
et libercUium artium 7ie8cio8 (Taa Ann, i. 53; iv. 13). The place 
seems strangely chosen for an active jurisconsult like Aquilius. 
We have no confirmation of any part of the story from other 
sources. 

Sulpicius was quaestor with Murena, and had the troublesome 
district of Ostia assigned to him (Oic. Mur, 8. § 18). He was praetor, 
and presided over the trials for pecvlatus (ib. ^ 35, 42). In 63 B. c. 
he was an unsuccessful candidate for the consulship, and with Cato 
accused Murena, one of the successful candidates, of ambitus, Cicero 
defended Murena in the brilliant and witty speech which is preserved. 
He speaks of and to Sulpicius with the respect due to their strong 
friendship and Sulpicius' great merits, but points out that a popular 
election is much more readily carried by military glory than by a 
jurisconsult's sober and technical profession, and rallies the lawyers 
on their unmeaning forms. In B.C. 51 Sulpicius was consul with 
M. Marcellus. In the civil war he took no decided side (see Cicero's 
letters to him Fam, iv. 1, 2 ; Att, x. 14 ; 15, <fec.), but afterwards 
inclined to Caesar, and was made by him governor of Achaia B. c. 45 
(Cic. Fam, vi. 6. § 10). Whilst in this office he wrote two letters to 
Cicero, which are preserved in the collection of Cicero's letters {Fam, 
IV. 5 ; 12), one consoling Cicero in tender and beautiful language 
for the loss of his daughter, the other relating with marks of 
genuine feeling the murder of M. Marcellus. In the following year 
(u.c. 710 RC. 44) Caesar was assassinated on the Ides (15th) of 
March, and Sulpicius proposed on the 17th that no public notice 
should be. put up of any decree or grant of Caesar since the Ides of 
March. Antony and others agreed to it (Cia Phil, i. 1. § 3). When 
the senate determined to send commissioners to Antony to Mutina 
directing him to leave D. Brutus undisturbed in Gaul and himself to 
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take Macedonia, &c, the commissioners were Serv. Snlpicios, li. 
Philippus, and L. Piso. They left Borne early in January 43 b. c, 
Snlpicius being in bad health. When they got near the camp of 
Antony Sulpicius died. Cicero's ixth Philippic is devoted to praising 
his patriotic conduct and proposing a public fuueral and the erection 
of a statue in his honour on the Kostra. This statue still remained in 
the time of Pomponius. 

Cicero says that Sulpicius might possibly have been in the first 
rank of orators, if he had not preferred to be far the first in the 
inferior profession of lawyer. In that he surpassed Scaevola and 
others, because he alone was a scientific lawyer: he had studied 
dialectic, and thence had learnt to distribute the whole into parts, to 
discover the latent characteristic, to explain the obscure, to dis- 
tinguish the ambiguous, to detect fallacies and to draw right in- 
ferences. He had studied literature and had an elegant style ; and> 
though a pupil of Balbus and Gallus^ he surpassed them both, being 
more careful and profound than the quick and ready Crallus, more 
active and efficient in business than the slow and considerate Balbus 
(Cic. Brut, % 151 — 154). Quintilian says he was in the habit, by 
way of exercise, of turning Latin poetry into prose (x. 5. § 4) ; and 
that he gained marked fame by his speeches, three of which were 
extant in Quintilian's time, besides some notes of speeches which 
were so carefully made as to give him the impression of being in- 
tended for a permanent record (vii. 1. § 116 ; 7. § 30). He is named 
by Plin. Ep, v. 3 in a list of grave Romans who had written light 
verses. He is said to have written 180 law books, of which many 
were extant in Pomponius' time. Of his works, one fragment from a 
book de dotUms is given by Gellius (iv. 4), and a reference to the same 
book in ib. 3 ; D, xii. 4. 28 ; mention is made of a book de sacria 
detestandis (Gell. vii. (yi.) 12); of two books on the Edict addressed 
to Brutus (D. I. 2. 1 2. § 44) ; and of some criticisms on Q. Mucins 
(GelL IV. 1. § 20). Several explanations of words by him are given 
by Yarro, Festus, and others, and are collected by Huschke. He 
had many pupils. Namusa is said to have digested their writings in 
140 books (D. ib.). Thece are no extracts from him in the Digest, 
but his opinion is frequently (about 80 times) quoted, often as given 
by one of his scholars, e.g. D. iii. 5. 1 20 (21). pr.; iv. 8. 1 40; 
V. 1. 1 80; xviL 2. 1 66. § 8; xxiii. 3. 1 79 ; xxxiii. 4. 1 6 ; xxxiv. 7. 
1 12; xxxiv. 2. 1 39; xxxv. 1. 1 40. §3; xxxix. 3. 1 1. §6. 

There is no evidence for referring to Serv. Sulpicius the in- 
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troduction of the Actio Seruiana for recovery of things mortgaged by 
a farmer, Just. iv. 6. § 7 (Puchta Guraua § 251 note/). 

i 

Cornelius Maximus was apparently, tbough the passage is cor- 
rupt, the master of Trebatius (D. i. 2. ] 2. § 45), and in that capacity 
is alluded to by Cicero in odc of bis playful letters to Trebatius 
(Fam, VII. 8). Trebatius used frequently to adduce bis opinion as an 
authority (ib. 17). Whether he is also meant by Cn. Cornelius in 
ib. 9 is doubtful. He is apparently mentioned by the side of Tubero 
in Gai. i. 136; and his opinion is quoted by Alfenus against that of 
Serv. Sulpicius in D. xxxiii. 7. 1 16. § 1. 

Alfenus Uarus, one of Servius Sulpicius' scholars, and coupled 
by Pomponius (D. i. 2. 1 2. § 44) with Ofilius, as the two scholars 
that had most authority. He attained the dignity of consul, and 
wrote, according to the Florentine Index, Digeata in 40 books, of 
which however the 7th is the highest-numbered book from which an 
extract is made in the Digest, but the 39th is refeiTed to in D. iii. 5. 
1 20 (21). Paul made an epitome of it, extracts from which are also 
found in the Digest. Those from the Digesta itself are 29 and fill 5|- 
of Hommel's pages; those from Paul's Epitome are 25 and fill 3^ 
pages. Gellius vii. (vi.) 5. § 2 quotes from the 34th book of the 
Digest, 2nd of the Collectanea, a double reference, which some connect 
with Namusa's collection of the writings of Servius* scholars. Alfenus 
was consul suffectuB with Cocceius in rc. 39 u.c. 715 ; and, if it was 
his son that was the consul of a.d. 2, we learn that the father's 
praenomen was Publius (Henzen on Fast. Biond. Corp, I. L, i. p. 467, 
who refers to Dion's Index under lib. lv. for the son). The agnomen 
Gatvs which is given him by Rudorff and others is simply a con- 
. jecture of Huschke's for the mysterious 'Gains', which follows Alfen's 
name in Pomponius {Z, G, R, xv. 187). If it had really been his 
agnomen, would Horace (see below) have substituted uafer ? 

There is a romantic story told of Alfenus by Porphyrio the Com- 
mentator on Horace, and alluded to apparently by Horace himself in 
the lines where, illustrating the Stoical view, that the wise man 
knows all arts implicitly, he says ut Alfenus uafer omni ohiecto 
instrumento artis clausaque tahema sutor erat {Sat, i, 3. 130; some 
MSS. have tonsor). Porphyrio says Varus was a cobbler of Cremona, 
who gave up his business, went to Rome and profited so much by 
the instruction of Sulpicius, that he gained the consulship and re- 

B. h 
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ceived a public funeral. Uafer is an epithet which naturally applies 
to a lawyer. 

The lawyer is by some identified with the Alfenus to whom Catullus 
addresses his 30th epigram, and possibly with the Yarns of epigrams 
10 and 22. This latter however is much more likely Quintilius 
Varus the poet. Further he is on the authority of Servius and the 
scholiasts on Vergil identified with the Varus who with Vergil 
attended the lectures of Siron, the Epicurean philosopher (SchoL 
Veron. to Verg. Ed, v. 9 ; Ribbeck Praef, ad Verg, ed, mm, p. x, 
but this seems by no means certain : Quintilian speaks of a L. Varus 
as an Epicurean and friend of Caesar), and to whom Vergil ad- 
dressed his 6th Eclogue and also some verses in Eel, ix. 27 sqq. The 
Bernese scholiast (on Eel, viii. 6) states that Varus was one of 
Augustus' commissioners for settling lands in the neighbourhood of 
Cremona on veteran soldiers b.c. 40, and that in revenge for a 
Mantuan (Octavius Musa) having taken some of his cattle in pledge 
and starved them to death, Varus distributed to the veterans some of 
the Mantuan lands. Others make Musa to have been the spoiler, and 
Varus to have succeeded Pollio as legate and to have been sent with 
instructions to restore some of the land, instructions which he very 
imperfectly carried out (see Teuffel-Schwabe § 208. 3 ; Forbiger ad 
Verg, 11. cc. ; Ribbeck Praef, cit, pp. xviii — ^xx). 

Of the extracts in the Digest the following are most notice- 
able : Y, 1. 1 76, where he refers to the opinion of philosophers that 
the particles of the human body are continually being replaced by 
others; ix. 2. 1 52; xxxv. 1. 1 27; xxxix. 2. 143; l. 16. 1 203; 
and others from Paul's abstract, xix. 2. 1 30 ; 1 31 ; xxxii. 1 60 ; 
XXXIX. 3. 1 24; xli. 1. 1 38. They contain some interesting cases 
well expressed. He is cited 17 times, usually as Alfenus, but once 
(D. XXXIII. 4. 1 6) as Alfenus Varus, and thrice as Varus, viz. vi. 1. 
15. §3; XL. 12.110; l. 16. 139. §6. 

Ofilius^, one of Servius' pupils, who with Alfenus had the most 
weight as a lawyer. Aulus Ofilius was of equestrian rank and did 
not rise above it. Cicero twice at least mentions him in his letters, 
once B.C. 45 to Atticus (xiii. 37), once b.c. 44 to Trebatius (Fami. 
VII. 21 ; and cf. xvi. 24. § 1), in both cases respecting some law 
business: Pomponius says he was more learned than either Cascel- 

^ In Cicero the name is spelt Offilius. In inscriptions it appears to be most 
frequently Ofillius, frequently Ofilius, rarely Offilius. (Indices to Corp. I. L, iii. 
is. X.) 
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lius or Trebatius : that Capito ' followed ' him, and that he was one 
of those whose instruction Labeo attended. * He was very intimate 
with Julius Oaesar and wrote many books on civil law, which laid 
a basis in all pa^rts of the subject'. Huschke {Z. G, R, xv. 189) 
aptly remarks that Caesar amongst other plans formed the idea of 
making a digest of the law, Iu8 ciuile ad certum modrmh redigere 
(Uqite ex immenaa diffusaque Ugum copia optima quaeque et necessaria 
in paiudssimos conferre libroa (Suet. luL 44). It would seem pro- 
bable that Ofilius was his agent for this purpose, as Yarro was for 
forming a library. This * Tribonian of the Republic ' (Huschke, p. 
202) left, whether as part of Caesar's scheme or not, works which 
appear to have dealt with all the great branches of law. The 
words of Pomponius are probably corrupt ; nam de legihua uicensim^ae 
primvs conscrihit : de iurisdictione idem edictum praetoris primus 
diligenter composuit, D. i. 2. 1 2. § 44. Sanio has suggested uiginti 
libroa for uicenaim^ae, and Huschke and Hudorff support this. After 
de iwriadictione Huschke supposes a number (e. g. x. libroa) to have 
fallen out, but it is possible to take the sentence as it stands, de iur. 
denoting the branch of the subject on which Ofilius worked in draw- 
ing up the Edict. Then in D. xxxii. 1 55. §§ 1, 4, 7 Ofiliua libra 
quinto iuria pa/rtiti is quoted ; in xxxiii. 9. 1 5. §§ 5, 8 Ofiliua libra 
aexto decim^ actionumi. Whether Ofiliua, ad Atticvmi ait (D. l. 16. 
1 234) refers to a separate work, addressed possibly to T. Pomponius 
Atticus, we do not know. But we shall not be far wrong, if we 
infer from these notices that Ofilius wrote on the statute law {de 
legibua), on the relations of some parts of the civil law (ivs partitum\ 
on the iua honorarium (edictum Frast,), and on Actionea (cf. D. i. 2. 
12. §§5, 12). 

What Ofilius did with the Edict is difficult to say. Pomponius* 
words are that *he was the first to draw up the Edict with care*. 
This would naturally apply to a good lawyer in the office of praetor. 
But Ofilius did not leave the equestrian rank and consequently 
never was praetor. Pomponius probably meant that Ofilius was 
the fifst to deal with the traditional edict in a thorough and 
systematic manner : he rearranged and revised it for the benefit of 
. the praetor at the time or a future one. Such assistance by experts 
must often have been given. If he did it at Caesar's instigation, its 
general adoption would be pretty certain ; (see below under Julian). 
But Pomponius is not a writer who inspires confidence in the precise 
historical correctness of his expressions. 

A2 
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There are no extracts from Ofilius' works in the Digest, but 
Ofilius is cited often (about 50 times), e.g. D. ii. 1. 1 11. § 2; 7. 1 1. 
§ 2 ; 9. 1 1 ; iv. 1. 1 16. § 1 ; 8. 1 21. § 1 ; xiv. 2. 1 2. § 3 ; xxi. 1. 
1 17. pr. ; XXIV. 3. 1 18. § 1 ; xxxii. 1 29. § 1 ; xxxiii. 4. 1 6. § 1 ; 
XXXIX. 3. 1 1. § 5; § 21; 1 2. § 10; 1 3; xliii. 20. 1 1. § 17; 21. 1 3. 
§ 10; XLVii. 2. 1 21. pr. <kc.; GaL iii. 140. 

Besides Alfenus Varus and A. Ofilius, Pomponius (§ 44) mentions 
as scholars of Servius and writers, Craius, Titus Oaesius, Aufidius 
Tucca, Aufidius Namusa, Flavius Pnscus, Gains Ateius, Pacuvius 
Labeo, Antistius, Labeonis Antistii pater, Cinna, Publicius Gellius. 

Mommsen proposes either to strike out Gains or to transpose the 
word so as to give Oinna a praenomen. • Asher {Z. R. G. v, 91) 
suggests that the commentator Gains was meant, Justinian's com- 
pilers thinking him to be an ancient authority like Q. Mucins. 
For Huschke's conjecture, see above under Alfenus. Schulin (ad 
Fcmd. tit de origme iurisy 1876) thinks that this law (D. i. 2. 1 2) 
was not one continuous extract, but consisted originally of several 
extracts, which have been run together by the copyists; and that 
Gaiua in §§ 37, 42 and 44 is the remains of the inscription of extracts 
from Gains ad xii. tab. 

Of T. Oaesius, Aufidius Tucca (see however below), and FL 
Priscus nothing more is known. For Pacuvius Labeo see under his 
son's name, p. cxxiv. 

Aufidius Namusa is said by Pomponius to have arranged all the 
writings of these scholars of Servius into 140 books (qiuyrum omnea 
qui fuerunt lihri digeati aunt ah Aufdio Namuaa^ d^c). Namusa is 
cited by Javolen ex poateriorUyua Labeonia, D. xxxv. 1. 1 40. § 3 ; and 
Labeo probably refers to him in D. xxxiii. 6. 1 20, Apud Aujidiwm 
libro primo reacriptum eat; and Ulpian in D. xvii. 2. 1*52. § 18, 
unless Tucca be meant. Namusa is cited by Ulpian D. xiii. 6. 1 5, 
§ 7: and by Paul D. xxxix. 3. 1 2. § 6. Possibly this work of 
Namusa's is the source of the references to Seruii audUorea (D. 
XXXIII. 4. 1 6. § 1; 7. 1 12. pr.; § 6; xxxix. 3. 1 1. § 6). A juridical 
fragment is quoted from P. Aufidius by Priscian, viii. 4. § 18 
(Huschke lur. Antei. p. 99*). . 

0. Ateius is probably the writer meant by Labeo, D. xxiii. 3. 
1 79. § 1 Ateiua acrihU Serwmtn reapondiaae; xxxii. 1 30. § 6 ; xxxiv. 
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2. 1 39. § 2; by Paul xxxix. 3. 1 2. § 4; and xxxix, 3. 1 14. pr.; 
where Flor. has Antaeus, the inferior mss. Ateius. 

It has been suggested that he was father of 0. Ateius Capito, the 
rival of Labeo, and the same as the 0. Ateius- Capito whom Cicero 
speaks of as a close friend of his own and a warm supporter of 
Julius Caesar (Cic. Fam. xiii. 29, b.c. 46). This C. Ateius was 
tribune with Aquilius Gallus (the coincidence of names is curious) in 
B.a 55, when Pompey and Crassus were consula He violently 
opposed the assignment of provinces to the consuls, and especially 
Crassus' departure for Syria (Plut. Crass, 1 6 ; Dio. xxxix. 32 sqq.), 
and was afterwards ' noted' by Appius for having made a false report 
of the conspiracy (Cic. Diu, i. 16). If he was father of the famous 
Capito, he obtained the rank of praetor, and was son of one of Sulla's 
ccDturions (Tac. An, iii. 75). 

There was a grammarian Ateius also. He may have been a 
freedman.of the Capites. See Suet. Or. 10; Teuffel-Schwabe, § 
211. 1. 

CiNNA is cited by Ulpian in D. xxiii. 2. 1 6; xxxv. L 1 40. § 1. 

PuBLicius Gellius. A jurist called Publicius is cited by 
Marcellus, D. xxxi. 1 50. § 2; by Modestin xxxv. 1. 1 51. § Ij by 
Ulpian xxxviii. 17. 1 2. § 8 {Africanus et Fuhlidtis temptant dicere), 
but neither the authors by whom he is cited, nor the company in 
which his name appears, seem to suit a pupil of Servius. 

There is nothing to connect this man with the Actio Pvhlicicma 
(D. VI. 2; Inst, rr, 6. § 4). 

Tbebatius, whose full name was C, Trebatius Testa, was of a 
family settled at Velia in Lucahia (Cic. Top, 1. § 5; Fami, vii. 20). 
He was of the equestrian rank (Porph. ad Hor. Sat. ii. 1. 1); and 
was a pupil in civil law of Cornelius Maximus. Cicero was much 
attached to him and desirous of promoting his interests. In B.C. 54 
he had intended taking him with him on some journey (cf. Fani, vii, 
17. § 2), but his plans were altered^ and, when discussing with Balbus 
whether he should send Trebatius to Caesar, he received a letter 
from Caesar, suggesting Cicero's sending him some one whose career 
he might assist. Cicero sent him Trebatius, sajdng there was no 
better man or more upright and modest character : besides which he 
was a leader in civil law, from his remarkable historical and legal 
knowledge (Accedit etiam quod /amUiam ducit in iure ciuili singv^ 
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lari^ memoria, simima acientia Cic. Fam, vii. 5). It was in this 
year Cicero wrote his books de repvhlica. Possibly Trebatius may 
have been made useful in connexion with them. Caesar offered him 
the position of a tribune without the military work (ib. 8. § 1) but 
he refused; apparently did not go to Britain with Caesar (ib. 17. 
§ 3); and, though kindly and considerately treated, did not much 
relish life in the army (ib. 18. § 1). Cicero's letters to Tn'm at this 
time are written as to a congenial spirit and are very pleasant : he 
rallies him in a lively tone with plenty of puns and chaff. * You 
that have learnt to draw up securities for others, keep yourself 
secure from those British charioteers (ib. 6), unless you can catch 
a chariot and drive home in it (ib. 7). I thought you had learnt 
wisdom from Cornelius : it tells greatly against him that you are so 
unwise as to decline Caesar's offers (ib. 8). So Caesar thinks you 
quite a lawyer. You must be glad to have fo\md a place where 
some one thinks you have wits {aliquid sapere). If you had gone 
to Britain, I will answer for it there would have been no better 
lawyer (jjeritior) there. Mind you use a stove to keep off the cold : 
I can quote Mucins and Manilius' opinion on its propriety (ib. 10). 
I wish you were here to meet me in a contest of wit or argument : 
it would be a deal better thsLn you will get from our enemies or even 
from our friends the Aedui (ib. § 4). You write that Caesar con- 
sults you : I would rather he should consult your interests. If there 
is no chance of that, come back to us. You will get more from a 
single talk with me than from all put together at Samarobriva. 
If you stay much longer, our play writers will have you on the stage 
in the character of a British lawyer (ib. 11). Pansa tells me you 
have turned Epicurean ! What havoc that will make with your 
law ! How can you draw any more formulae with ut inter honoa 
bene agier oportet ? For no good man is selfish. How can you say 
what should be done * for partition of common property' 1 If every 
man looks after himself only, what can there be in common 1 
And then what becomes of your studies of religious oaths 1 How 
can you swear by the stone Jove (louem lapidem iwrare^), if you 

^ So Wesenberg and Baiter. The Cod. Med. has singularU, which Zimmem 
z. p. 298 with others translates, * he has also what in civil law is the chief point, 
a singular memory and great knowledge*. Compare the use of /am. due. in 
Cic. Fin, iv. 16. § 45. But what the context wants is the statement that Tre- 
batius was a good lawyer, not a comparative estimation of the qualities which 
make a lawyer. Of course fam, due, should not be pressed, as some have pressed 
it, to mean that Trebatius was the head of a special school of law. 

^ An obscure phrase explained by Polyb. in. 25 ; PauL Fest. p. 115 of a 
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'know that there is no Jove to be angry with any onel (ib. 12). 
' I am afraid you have little scope for your profession there : they 

* don't join issue (mcmum con8eTere\ but cross swords. However you 

* are not a very forward fighter, and so you need not fear that any 

* one in an interdict will use against you, the plea 'provided you have 

* not been first to use armed force '. But I do advisis you to keep 

* dear of the Treviri* (Caesar marched against them in b.c. 53): *I am 
' told they are very Tresviri Gapitales (cf. D. i. 2, 1 2. § 30) : I wish 
'they had been only the TreaviH of the mint (ib. 13). Balbus 
' assured me you would be quite a rich man. Did he mean, what we 

* Romans mean by riches, a good supply of coin in your pocket 1 or 
' what the Stoics call riches, the sky above you and the earth below ] 

* I am told you are so haughty, as to give no answers to those who 

* question you. I can at least congratulate you on there being no better 
'jurisconsult at Samarobriva (ib. 16). You are very economical in 
' using palimpsests for your letters : I hope you have not destroyed 
' mine for the purpose : I don't blame you if it is only your legal 
' drafts' (ib. 18). Subsequently Trebatius is found on Caesar's side in 
the civil war, and writing to Cicero to say that Caesar wished Cicero 
either to join him or at least to go to Greece out of the way (Plut. 
Gic, 37). He was at Caesar's side on one occasion, when Caesar 
incurred great odium by not rising to receive an address from the 
senate. Trebatius hinted to him to rise, but Caesar only replied by 
an unfiiendly look (Suet. luL 78). After Caesar's death, b.c. 44, 
Cicero while voyaging to Greece (as he intended, though he after- 
wards altered his mind) called at Velia, saw Trebatius' home, paternal 
estate and friends, and was reminded thereby that Trebatius once, 
having referred to Aristotle's Topica at Cicero's Tusculan VUla, had 
asked Cicero to translate them for him. Accordingly on his voyage 
from Velia to Vibo, Cicero wrote from memory an account of the 
Topica, illustrated it with legal examples, and addressed it to Tre- 
batius (Cic. Top. 1 ; Fam. vii. 19, 20). From Tusoulum, in the 
summer of the same year, he sends C. Silius to Trebatius to consult 
him professionally (ib. 21). Another letter of uncertain date relates 
how Cicero over his wine with Trebatius had told him that it was a 
disputed point, whether an heir could sue for theft committed before 
he became heir. Trebatius said no one ever thought that. Cicero 
drank freely and went home late, but found the passage, wrote it out, 

prayer to Jove to cast them away, if they break faith, as they throw away a 
stone. But ? 
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and sent it to Trebatius, tU sctreSy id quod tu neminem senataae dicehas, 
Sex, Adium, M\ ManUium, M, Brutum sensisse : ego tamen Scae- 
uolae et Testae assentior (ib. 22). JEorace addresses to Trebatius the 1st 
Satire of his second book (cir. 30 B.C.), which is framed as a dialogue 
between them. Trebatius recommends Horace to sing j^Octavius) 
Caesar's praises. Horace says he is not fit for so high a theme, 
and prefers satirical writings. Trebatius reminds him of the penal- 
ties for * bad poems ' against persons {mala camdna i.e. libels), to 
which Horace retorts by a pun, * What if the poems be good, and 
Caesar praise them 1 ' 

Of his legal career we are told but little. He had the early 
training of Labeo {vnstUtUns eat a Trehatio D. l 2. 1 2. § 47), who 
however attended other teachers as welL Pomponius says he was less 
eloquent bpt a better lawyer than Cascellius, and that Ofilius was 
more learned than either. On the important question whether 
codicils should be sanctioned, Trebatius had the decisive voice. 
L. Lentulus died in Africa and left a codicil confirmed by his will 
imposing a trust on Augustus amongst others. Augustus performed 
the trust, whereupon others did the same, and Lentulus' daughter 
paid some legacies which were not strictly due. Augustus summoned 
the lawyers to advise him whether codicils should be allowed. 
Trebatius advised in their favour, as a convenient form for persons on 
a journey. His authority was at that time the highest ; and, Labeo 
afterwards leaving a codicil, their validity was fully established 
(Just. II. 25). 

He wrote books, several of which were extant but not much ufeed 
in Pomponius' time (D. i. 2. 1 2. § 45). Some, were de iure ciuUi, 
nine books were de religionihvs. This last work is quoted by Gell. 
VII. (vi.) 12, and Macrob. Sat i. 16. § 28; iii. 3. §§ 2, 5 (where a 
tenth book is quoted); 7. § 8. It is also quoted by the scholiasts on 
Vergil and by Amobius ; see the passages in Huschke lurispr, Ante- 
iu8t. On one point, in which, according to Gellius iv. 2, he gave a 
contrary opinion to Labeo, the Digest has followed Trebatius (xxl 1.. 
1 14. § 3). 

He is oftei^ (almost 80 times) quoted in the Digest, chiefly by 
Javoleh and (probably at second hand through Javolen's editions of 
Labeo) by Ulpian and Paul (D. xxxii. 1 29. pr. ; 1 30. § 5; 1 100. 
§§ 2—4) and others. C£ iv. 3. 1 8. §§ 3, 4; 8. 1 21. § 1; xi. 7. 1 14. 
§ 11; XVI. 3. 1 1. § 41 ; xviii. 6. 1 1. § 2 ; xxi. 1. 1 6. § 1 ; 1 12. 
§ 4 ; 1 14. § 3 ; xxx. 1 5. § 1 ; 1 30. § 5 ; xxxix. 3. 1 1. § 3 ; XL. 7. 
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13. §11; XLi. 1. 116; 119; 2. 13. §6; xliii. 23. 12; 24. 1 1. § 7 ; 
1 22. § 3. 

AuLUS Cascellius was a contemporary of Trebatius. The words 
oif Pomponius relating to his legal instructor are evidently corrupt. 
He could hardly have been a pupil of Q. Mucins (as that would 
imply his being bom before 100 B.C.), but may well have been a 
pupil of one of those who learnt from Mucins. Pomponius seems 
to name Yolusius. Pliny names Yolcatius, a noble, as his master 
{H, N. YiiL 144). He attained the rank of quaestor, and was 
offered the consulship by Augustus, but declined it (D. i. 2. 1 2. § 45). 
The cause was probably the same as Labeo's (see below). He was a 
firm republican and free in expressing his thoughts. 

He positively declined to draw a formula (pleadings in an action) 
on behalf of any of the grantees of land seized by the triumvirs 
(Octavius, Antonius and Lepidus), and, when fully expressing his 
thoughts on the empire and warned by his friends of the danger of 
doing so, answered that what men in general fomid evils he found a 
protection — old age and childlessness (Yal. Max. vi. 2. § 12). He is 
named by Horace as a living type of a learned jurisconsult. This is 
in the Are Foetica 37, the date of which is uncertain, but according to 
the latest opinions between 24 and 20 b.c. (Nettleship Joum. o/FhU, 
XII. 44) or somewhat later (Mommsen Hermes xv. 114). Ammianus 
refers to him with Trebatius and Alfenus as types of old-world 
lawyers (xxx. 4. § 12). He selected a grandson of Q. Mucins for 
his heir (D.L 2. 1 2. § 45). 

He was more eloquent than Trebatius but not so good a lawyer. 
His wit is celebrated. When Vatinius (Cicero's old enemy) was 
pelted with stones by the people on account of the poor games he 
had given, he got a law passed that no one should throw into the 
arena anything but poma, A man came to Cascellius to consult him 
on some matter of his own, and asked whether mtfCeapineae (fir cones ?) 
came under the head of poma (cf. D. l. 16. 1 205). Cascellius at once 
had a hit at Vatinius: 'Yes, if you want to pelt Vatinius with 
them', was the reply (Macrob. Sat, ii. 6). Another man came 
to consult him about a division of property. * I want to divide 
a ship'. Cascellius took 'divide*' literally, and answered, 'You'll 
ruin it, if you do' (Quint, vi. 3. § 87; Macrobius puts it natiem 
si diuidis, nee tu nee socius hahebitis). Only one book of his was 

^ Dirksen (Der Rechtsgelehrte A, Cascellius) takes the answer as a play on 
nauis. This is a mistake. See the initial words of the chapter of Maorob. 
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extant in the time of Pomponins. It was a book bene dictoruniy 
which is ambiguous, and may mean a book of good sayings, i.e. witti- 
cisms, or of well-expressed opinions. 

In Gai. iv. 166 we read of a Gaacdlimmm or aecfutorvum ivdicvwmy 
employed to obtain possession of the thing in dispute, after an action 
on a wager (aponsio) has been decided in favour of the suitor not in 
possession. Whether this was named after Aulus Oascellius, we do 
not know. It would, one would think, be introduced by a praetor, 
and Oascellius was not praetor, so far as Pomponius knew. 

He is cited with others of his time in the Digest, chiefly by 
Labeo (as edited by Javolen) xxviii. 6. 1 39. § 2 ; xxxii. 1 29. pr. 
1 100. pr.; XXXIII. 4. 1 6. § Ij 6. 1 7; 7. 1 4; 1 26. § 1; 10. 1 10 
XXXIV. 2. 1 39. § 1; xxxv. 1. 1 40. § 1; once by Celsus l. 16. 1 158 
twice by TJlpian xxxix. 3. 1 1. § 17 ; xliii. 24. 1 1. § 7, both of which 
citations were very likely taken from Labeo. 

In Oic. Balb, 20 we are told that Q. Mucins, the augur, when 
consulted on a point of the law of praedicUorea (i.e. purchasers of 
lands forfeited to the state from failure of the parties who had taken 
contracts, cf. Gai. ii. 61), used to refer the client to Furius or Oascel- 
lius, who were themselves praedicUorea and familiar with the matter. 
Mommsen suggests that this Oascellius was the lawyer's father 
{Hermea xv. p. 114). 

Tubero, whose full name was Q, Aeliua Tubero (Oic. Lig. 1; 
Oell. XIV. 2. § 20), was a patrician who studied under Ofilius, and was 
first an advocate and afterwards became a lawyer. His father, L. 
Aelius Tubero, was an intimate friend of Oicero; they had been 
dorm wna eryditi, raiZitiae corUubemaleay poat affmea^ in omni denique 
VAixL fcmiilia/rea (Oic. lAg. 7. § 21). He was legate to Q. Oicero, when 
the latter was governor of Asia rc. 61 (Oic. ad Q. Fr. i. 1. § 10). 
When the civil war broke out between Oaesar and Pompey, L. 
Tubero was sent by the senate to take the government of Africa. 
The son accompanied him, but they were not allowed to land — as 
Tubero said, by Ligarius, who as legate of Oonsidius, had been left 
there in charge of the government, or, as Oicero said, by the praetor 
Varus, who had succeeded Oonsidius. On this repulse they weht to 
Macedonia to Pompey's camp (Oic. Lig. 7 — 9) and the son was in 
Pompey's ranks at the battle of Pharsalus (ib. 3). In b.c. 46 he 
prosecuted 0. Ligarius, as an opponent of Oaesar, for not allowing 
him to land or even to take water. His speech was quoted by 
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Quintilian (xi. 80) and extant in Pomponius' time. Cicero defended 
Ligarius in a speech now extant, and Caesar, who heard the case 
himself, acquitted Ligarius, bei^ig, according to Plutarch (Gic. 39), 
much affected by Cicero's pathetic and flattering address. Tubero 
was so much chagrined at his failure, that he was partly thereby 
induced to give up advocacy (D. i. 2. 1 2. § 46). He married a 
daughter of Serv. Sulpicius, and his own daughter was the mother of 
the lawyer and statesman, C. Cassius Longinus (ib. § 51). He is said 
to have been considered doctissimua iv/ria publici et priucUi, He 
wrote several books on both subjects, but his antique style of writing 
(cf. Gell. VI. 9. § 11) made the books not popular. Gellius mentions 
a work of his de officio indicia (xiy. 2. § 20), and says (ib. 7. § 13) 
Ateius Capito quoted an opinion of Tubero's that a decree of the 
senate was always made by an actual division (per disoesHoneni), 
and Capito agreed that this was so. The same on another point 
(ib. § 8). 

He is cited in the Digest by Labeo D. xviii. 1. 1 77; xxxii. 1 29. 
§ 4 ; XXXIII. 6. 1 7 ; 7. 1 25 ; by Celsus either directly or as reported 
by Ulpian vii. 8. 1 2 ; xv. 1. 1 5. § 4 ; 16; xxxii. 1 43 ; xxxiii. 10. 1 7. 
§ 2 {rnagnopere me Tuheronia et ratio et auctorUaa mouet)\ xhY. 1, 
1 72. pr.; and so probably vii. 8. 1 2. § 1; and by Paul xxxiv. 2. 
1 32. § 1. 

A history of Bome by Tubero is often cited, and as the father 
wrote history (Cic. Q. Fr. i. 1. § 10) it seems natural to refer the quo- 
tations to his work. See them collected in Peter's Hiet Rom. Fr, 
p. 199 ed. min. He is however called Q. Tubero in liv. iv. 23; 
Suet. luL 83, and, hence presumably, the jurist is considered to be 
historian as well, perhaps however editing or using his father's notes 
(Teuffel-Schwabe, § 172. 8; 208. 1). 

C. Aelius Gallus, from whom one passage of a line and a half 
appears in the Digest (l. 16. 1 157), probably taken second hand from 
some one, wrote a work de significiUione uerhorum quae ad iua duUe 
pertinent (GeW. xvi. 5. § 3), apparently in two books. Festus quotes 
it twenty times. The' passages, with three others from Gellius, Ser- 
tius and Priscian, are collected in Huschke's lurispr. Antei, p. 94. 
Those most interesting relate to reus (see below p. 46), nexwrriy poa- 
aessioy religioaum. His definitions are cited in the Digest xxii. 1. 
1 19. pr.; L. 16. 1 77 {Galium). 

His name is not mentioned in the Florentine Index. 
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BuLESUS is quoted by Labeo : Blaesua cdt Trebatium respondisae 
(D. XXXIII. 2. 1 31> 

Granius Flaccus is quoted by Paul D. l. 16. 1 144 {Granius 
Flaccaa in lihro de iv/re Fapvricmo scribit, <kc.). For the ius Fapi- 
rianvm see D. i. 2. 1 2. §§ 2, 36 (above p. xci). Granius Flaccus is 
also quoted by Censor, de die naUdi 3 (Granius FUtccua in lihro quern 
adCaesarem de indigitamerUis scriptwtn rdiquit)', and by Macrob. Sat. 
I, 18. § 4 {quod cum Uarr, et Granius Flaccus adfirment). Other 
quotations of Granius and Granius Ldcinianus are referred to the 
same by Huschke lu/r, Antdust p. 107 ed. 4. But see Teuffel-Schwabe 
§§199.7; 359.4,5. 

Junius Gracchanus wrote a work de potestatibus, the 7th 
book of which is quoted by Ulpian in his work de officio quaestoris 
(D. L 13). 

Fenestella is quoted in the same place and classed with Junius 
and Trebatius. He lived from about 52 ro. to 19 p. Chr. and 
wrote on legal and other antiquities, perhaps in the course of his 
Anmdes, See fragments in Peter Hist Rom, Fragm/efnJt, p. 272 sqq.; 
Teuffel-Schwabe § 259. 2, 3. 

UiTELLius. Of this jurist we only know that Sabinus wrote 
some books ad UiteUium (D. xxxii. 1 45; xxxiii. 7. 1 12. § 27 ; 
9. 13. pr.); Cassius some notes (xxxiii. 7. 1. c); and Paul four 
books ad UUelH/um (see under Paul). Some have supposed 
h\m to be the grandfather of the emperor Yitellius, and therefore 
prdcv/ra/tor rerwm Auguati (Suet. Uit. 2). 



CHAPTER IX. 

LABEO AND THE TWO SCHOOLS OF JURISTS. 

• 

Labeo was the son of a lawyer. The father was a friend of Brutus, 
joined in the conspiracy against Julius Caesar, and after the battle 
of Philippi dug himself a grave in his tent, and with ibhe help of a 
slave killed himself (App. B. Ciu, iv. 135; Plut. Brut 12, 51). 
Appian describes him as famous for wisdom (i.e. legal skill?). His 
name was apparently Pacuvius Antistius Labeo (D. i. 2. 1 2. § 44). 
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The still more famous son, whose full name M. Antiatvus Laiheo is 
given us by Porphyrio (ad Hor. Sat i. 3. 82), was bom about 50 — 60 
B.C., and died about 12 — 20 A.D. He attended the lectures or consulta> 
tions of Alf . Varus, Casoellius, Ofilius, Tubero, and especially Trebatius^ 
who trained him. Omnes hos audiuit^ vnatitutua eat mUem a TrebcUio 
(Pompon. D. ib. § 47). But his education was general as well as 
special : Collins (xiil 10) mentions especially his study of grammar 
and dialectic and the older Latin literature. In politics, as might 
be expected, he was a stem republican, a stickler for old constitu- 
tional rights, and ever ready to shew his animosity to the imperial 
goyemment. His great rival as a contemporary lawyer, C. Ateius 
Capito, described him as eminently skilled in .the laws and customs 
of the Roman people and in the civil law, but fanatically opposed to 
the slightest concession to the imperial rule. Sed affitab<U hominem 
libertaa qtuiedcmi nimia atque riecors, tamqiuim. . .ditto Augusto icmi 
prindpe et rempvMicam obtinente rcUum tamen penaumque nihil 
haberet, niai quod ivstum aanctumque eaae in Romania o/ntiquitaMbua 
legiaaet Capito gave an instance : a woman brought a complaint 
against Labeo to the tribunes of the commons ; they sent to summon 
him to appear and reply to the complaint. Labeo refused, saying 
that the tribunes might come and arrest him, but to summon him 
was not within their competence ((>ell. xiii. 12). His opposition to 
Augustus was shewn on the occasion of the Emperor's filling up the 
number of the senate (b.c. 18). Augustus took an oath to select the 
best men and nominated thirty, each of whom were, after taking 
the same oath, to name five others, the lot deciding among each set 
' of five who should be enrolled as senator. These thirty, so chosen 
by lot, were each to name five in the same way. After this process 
had continued for some days, Augustus interfered, and himself 
selected the remainder up to the number of 600 (Dio Cass. liv. 13). 
Labeo was one who had to <^oose and he named Lepidus, the former 
triumvir, whose son had conspired against Augustus. Augustus 
declared Labeo had violated his oath, and threatened to punish him. 
Labeo replied that there could not be anything very bad in naming 
Lepidus, as Augustus allowed him still to remain pontifex. Augus- 
tus asked if there were none worthier to name. Labeo replied, * each 
must judge for himself. On another occasion when the senators 
talked of taking it in turns to guard Caesar, Labeo said he snored, 
and therefore was not fit to act as guard in an antechamber {peyKta 
KcX ov SvvafMLi avrov vpoKOLTrja-aXf Dio Cass, ib. 15; Suet. Aug, 54). 
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The emperor rewarded the more obsequious disposition of Ateius 
Oapito by advancing him to the consulship out of his turn, on pur- 
pose that he might so far have precedence of Labeo. The latter he 
offered to make comiU suffectus^ but Labeo declined, gaining addi- 
tional popular favour from the indignity which his incorruptible 
republicanism had caused him. (Tac. An, iii. 75 Tlla aetas d/ao 
pacts decora svmul ttdity sed Laheo incorrupta liberta>te et oh id fa/ma 
celebratior, Gapitonia obsequium domirumtibus magia prohahatv/r, 
Illi, qttod praetwra/m, intra atetit, com/m&ndatio ex iniuria, huic, quod 
consuUUv/m adeptua eat, odiwm ex inuidia orieba^ur,) Porphyrio (on 
Hor. 1. c.) thought Horace referred to the great lawyer, when he 
used the expression Laheone inaa/nior, but as Labeo would not be 
more than 20 years old when this Satire was written, it is more 
likely that some one else was intended. 

The time saved from political office was given by Labeo to law. 
He divided the year into halves, and spent six months at Rome, 
giving answers in public on cases submitted to him, and also some 
more direct instruction to students : Iv>ria ciuilia diaciplinam prin- 
dpoM atvdio eosercuit, et conavZentihia de iv/re publice reaponaitauit 
(Grell. XIII. 10); Romae aex menaibua cum atudioaia erat (Pomp, D. i, 
2. 1 2. § 47). The other six months he spent in the country, occu- 
pied in writing law treatises. Pomponius gives the number of 
volumes written by him as 400, and says many of them were still in 
use. The Florentine Index names only two works, Pitkana (Proba- 
bilities) in 8 books, and 10 Poateriorea libri. The Pithana were 
abridged and commented on by Paulus, and probably only in 
this form known to Tribonian. There are 34 extracts in the Digest, 
the longest of which are D. xiv. 2. 1 10; xix. 1. 1 53; 1 54; xli. 1. 
1 65. The Poateriorea were published after his death. Grellius says 
that the 38th, 39th, and 40th were full of explanations and etymo- 
logies of Latin words. Ulpian quotes the 37th book (D. iv. 3. 1 9. 
§ 3); and Paul the 38th (D. xlviii. 13. 1 11. (9.) § 2). It was 
abridged by Javolenus and used by the compilers in two forms (see 
under Javolenus). The one is rather an account of Labeo's opinions 
criticized by Javolen. From this there are 47 extracts (see e.g. D. 
XXIV. 3. 1 66; xxxv. 1. 1 40; xl. 7. 1 39). In the other Labeo as 
a rule speaks directly. From this there are 27 extracts, the longest 
of which ai-e D. xxxii. 1 29 (perhaps really an extract from the former 
work); 1 30; xix. 2. 1 60. Labeo wrote also on the law of the Pon- 
tifices, extracts from which work are found in Festus : and on the 
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XII. tables, from which work extracts are given by Gellius. One ex- 
tract from some books on the Praetor's edict is also given by Gellius. 
(All these fragments are in Huschke.) The citations of Labeo in the 
Digest are very numerous (540), but the work or book is rarely 
named. Pemice supposes most of them to be taken from the work on 
the Edict (Labeo, i. p. 55). It is referred to in D. nr. 3. 1 9. § 4; 
L. 16. 1 19. Books of Hpisttdae are mentioned in xli. 3. 1 30. § 1. 

If D. xxxiv. 2. 1 32 Labeo testcumento suo NercUiae uxori suae 
nominatim legauit ueatem <kc. speaks of our Labeo, we have an 
extract from his will and learn the name of his wife. (But Labeo 
is a name occurring of others than the jurist, e.g. D. xxviii. 1. 1 27; 
xxxix. 5. 1 35. § 2.) That he left codicils is certain, and his practice 
in this respect removed all doubts as to the validity of such a quasi- 
testamentary disposition {Inst, ii, 25). 

Labeo and Oapito are stated by Pomponius to have for the first 
time created opposing parties or schools of lawyers. His words are 
Hi duo prinvu/m ueluti diuersas aectas fecerwrU ; nam Ateiua Gapito 
in his quae ei tradita fuerant perseuerahat ; Laheo ingenii quoMtate 
et Jiduda doctrinae, qui et ceteris operis sapientiae operam dederat, 
plurvma innoua/re imstituit, Et ita Ateio Gapitoni Massurius Saibi- 
nus successit, Laheoni Nerua^ qui adhuc eas dissensiones a/uxerunt,,, 
MassuHus Sahinus primus puhlice respondit (D. i. 2. 1 2. §§ 47, 48). 
He proceeds to mention Gkius Cassius Longinus as succeeding 
Sabinus, and Proculus as succeeding Nerva At the same time as 
Nerva were 'N erva. Jilius and another Longinus. Sed Proculi aucto- 
ritas maiorfuit, na/m etiomt plv/rimum potuit ; appellatique surUpa/rtim 
Gassiani, pa/rtim Proculia/rd {Proculeiani F.), quae origo a Gapitone 
et Laheone coeperat (ib. § 52). The successors of Cassius were, in 
chronological order, Caelius Sabinus, Priscus Javolenus, Abumius 
Valens and Tnscianus; also Salvius Julianus. The successors of 
Proculus were Pegasus, Cehua pater, Cehus Jiliu^ and Priscus Neratius 
(§ 53). The succession is often taken to be succession in a general 
sense as heads of the school or party for the time, but a more precise 
meaning has been suggested and is certainly possible. Gellius speaks 
of there being in his time (HGO — 170 a.d.) many stations in Rome 
where lawyers regularly taught and advised on cases (Qu^aesitum esse 
Tnemini in pl&ij^que Rom^ae stationihus ius pvhlice docentium a/ut re- 
spondentium, a/a <&c. xiii. 13). It is reasonable to suppose that there 
were two such stations in the earlier time, at one of which Labeo 
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habitually appeared, and at the other Capito. Any difference in prin- 
ciple or method between the two lawyers would naturally become em- 
phasized by such a definite public position and would be encouraged 
and propagated by their pupils. The meaning of Pomponius' expression 
(sticcesait) and of the series of successors becomes clear. The heads of 
parties were in fiict on this theory successive occupants of rival pro- 
fessorial chairs. (Bremer, Die Rechtslehrer, <fec. p. 68, who refers to 
Schrader as suggesting this notion.) The only other information which 
we have on this subject is Pliny's expression (Up. vii. 24. § 8), domvs 
G, Cassi, huiuB qui Gassianae scholae princepa et parens fait, and the 
mention in Gains and other lawyers of various controversies in which 
the two schools took different sides. Bui from the statement of 
Pomponius and the fects of Labeo's life, we may form a probable 
idea of the 'nature of the difference between these schools. 

Labeo was a great student of Boman legal antiquities and a lover 
of the old constitution. On a superficial view one might have 
expected him to be a conservative lawyer. On the other hand, if 
one imported into Boman history the notions which naturally arise 
under monarchical governments, we should find in his republican 
politics a ground for the character of an innovator which Pomponius 
gives him. But there was in the position of Labeo no opposition 
between these tendencies. He saw the old republican freedom super- 
seded by a monarchical rule, and the forms of the constitution em- 
ployed to give the unconstitutional despotism a legal appearance. 
The proconsular imperiwm was exercised within the city, and the 
tribunicial power which had been created as a check upon the im- 
perium, was combined with it in the person of the Princeps, and 
exercised for life instead of for a year. Nor could the old dictator- 
ship serve as a just precedent. It was one thing on a great emergency 
to entrust extraordinary powers to a single officer for a time. It was 
a very different thing to perpetuate such a power, to establish it as 
a system, and attach it to one family. A constitutional lawyer may 
not be curious to inquire how far the form and substaiice are in 
their ancient relation to one another, if the forms are observed and 
the institution is undergoing a moderate and gradual development 
suited to the changes of the nation and of circumstances. But when 
a monarchy becomes aggressive, lovers of constitutional rights and 
precedents become alarmed, and a Pym and a Hampden raise the 
standard of revolt. And if a monarchy comes into being and grows 
irresistibly under the forms of a republic, a Labeo will find a natural 
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vent for his faith and knowledge in shewing the difference between 
the spirit and the letter of the law. The questioning spirit, once 
quickened and active, scrutinizes all matters in turn. What is the 
origin and purpose of the form? What is the meaning of the 
language used ? Is the rule really based on a principle, or is it a 
mere temporary expedient which is no longer fitted to the cir- 
cumstances? Has it not been extended to cases which were not 
within the original purview, or restricted in a way which makes it 
worthless or harmful ? 

Further Labeo was a man of varied culture and philosophical 
training (Gell. xiii. 10). Hence criticism would naturally take a 
scientific as well as a practical direction, and harmony of underlying 
principles would become a guide and object in his legal studies. The 
law must be not a mere bundle of rules, but a consistent whole. 

The precise result of such a disposition in a mind of power is not 
easily calculable. It might vary considerably in different persons 
and circumstances, and assume a different aspect on one legal issue 
from what it would on another. The * reason of the thing' might be 
found in rigor or in flexibility, in consistency of theory or in practical 
convenience, in strictness of logic or in the equity of the facts. If 
the professor was timid or comfoi'table, he might find in the excess of 
scepticism a ground for practical acquiescence : if self-confident or 
discontented, he would be eager to innovate. But in neither case 
would his method as a lawyer be wooden and mechanical. Labeo 
was bold and bitter, and the ' divine rage in his soul ', which had its 
source or its fuel in politics, gave a restless life and vigour to his legal 
studies and made him stir the dry bones of law. 

Labeo's questionings would meet with a certain and steady re- 
sistance from the numerous party who from one cause or another 
dislike change. There would be the mass of limited and slow- 
moving intellects, who could not understand the discussion ; and of 
lawyers who having acquired the knowledge requisite for the routine 
of business were not disposed to go to school again, and to alter the 
practice to which they were accustomed. But these would not be 
all. Men of real capacity, whose caution was in excess of their 
scientific tendency, would find much reason in what was traditional 
and established, and be more willing to *bear the ills they have, than 
fly to others that they know not of. And politics would naturally 
play its part in the matter. Those who acquiesced, or even found their 
advantage in the new government, would inevitably look with sus- 
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picion on the opinions of Labeo, and be impelled by natural dislike, 
or prudential considerations, or worship of the powers that be, to 
oppose the innovator in law, as they would oppose the uncompromising 
republican in politics. As the hopes of republicans faded before the 
steady consolidation of the monarchy, the impetus given by Labeo 
would be confined to matters of private law and dissipate itself in a 
number of subordinate points. The stream would be lost in the 
sands and shallows. Both schools were represented by writers and 
teachers of conspicuous ability. We know of no special cause which 
would persistently make the followers of one school band together 
against those of the other, or elevate into great principles the diver- 
gencies of view on particular points or cases. Temporary enthusiasm 
for a teacher, temporary partisanship for a special opinion there 
probably was, but the points of view -would be sometimes exchanged, 
the successor in the one school would sometimes agree with a pre- 
decessor in the other, and dissent from a predecessor in his own : 
some questions might come up for decision by an imperial rescript on 
a case ; others would be modified by the progress of legislation and 
the discussion of other parts of the law ; so that eventually — there is 
a century and a half between Labeo and Gains — the remains of the 
active controversies of the first century would be the vigorous dis- 
cipline of legal intellects, the purification and better grounding of 
legal doctrine, and the ticketing of opposing views on some par- 
ticular questions with the names of the rival parties. A number of 
such questions are mentioned by Gains in his Commentaries, and 
some others survive even in the Digest. It is not difficult to find 
arguments on each which might justify the idea that the one side 
favoured principle and the other convenience, or the one strictness 
and the other equity ; only it is difficult to confine such arguments to 
one side only. Either in turn might sometimes take either position. 
If we did not find the views ticketed, we might have attributed them 
to the wrong authors ^ 

1 Dirksen in his elaborate and sensible dissertation ' on the Schools of the 
Boman Jurists ' (Beitrdge^ Leipzig 1826), rejecting the notions of earlier writers 
that the one school regarded equity and the other strictum iusy comes to the 
conclusion that the Sabinians drew their opinions chiefly from experience, and 
clnng to the letter of the rule or resorted to some analogy from the civil law, and 
paid only a subsidiary regard to equity; while the Proculians looked to the 
inner meaning and object of the law and to systematic consistency (p. 46). 
Euntze {Excurse^ p. 323) finds the contrast of the schools in utilitas opposed 
to svJbtilitas, or, in still more general language, in naturalism opposed to 
idealism, on which he discourses in a somewhat romantic fashion, I have 
taken some references from Dirksen. 
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The following is a brief statement of the various questions which 
we know were debated between the schools. I give first those 
mentioned by Gaius, who often speaks of the Sabinians as nostri 
praeceptorea or the like, and of the Proculiani as ditiersae 8C?u>lae 
auctorea or the like; sometimes of Sdbinua et Gassvus for the one, 
and Labeo et Procuhia for the other. There is no reason to suppose 
that all controversies became party questions, or that all lawyers 
were members of one party or the other. It is therefore desirable to 
confine the enumeration to those which it is tolerably clear were 
controversies between these schools of lawyers. 

1. Gai. I. 196 ; Ulp. xi. 28. A male arrived at puberty was 
freed from being under a guardian. When was a person puhea? 
(Women being always under guardians were not concerned with this 
question.) Sabinus and Cassius Ac. (Cassicmi as TJlpian calls them) 
said it depended on the constitution of the particular individual, and 
for spadones the usual age must be taken. The Proculians {Procu- 
leia/niy Ulp.) fixed one period for all, viz. the completion of the 14th 
year. TJlpian says that Prisons (Neratius? Javolenus?) contended 
for both conditions. One may fancy that the Proculians would say the 
bodily development is not the essential point, the mental develop- 
ment is; and for mental development age is a better and more 
convenient test However that was, Justinian adopted the Proculian 
view (Inst i. 22. pr.). 

2. C^i. II. 15. The Sabinians thought animals were mancipi from 
their birth : Nerva and Proculus <fec. held that they were mcmcipi only 
when they were tamed; if they proved untameable, they must be 
ranked as mcmcipi at the usual age of taming. As only those animals 
were mcmcipi^ qvxie collo dorsovs domari solent (cf Vat. Fr. 259) i. e. 
oxen horses asses mules, it was natural to regard taming as of the 
essence of the distinction. And it is possible that the taming was 
looked at also as the domestication, in fact the inclusion of the animals 
in the family, and thus rendering them fit for the more solemn con- 
veyance applicable to children and slaves. This controversy was 
obsolete in Justinian's time. 

3. Gai. II. 37 and iii. 87. A surrender in court of an inheritance 
had very different effects in different cases. It was effective, so as to 
make the surrenderee heir in place of the surrenderor in one case 
only, viz. if the surrenderor was statutable heir ab intestate and had 
not entered. It was nugatory, if the surrenderor was heir by the 
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will and had not entered. If however either of these persons sur- 
rendered after entering, he remained bound to the creditors, the 
debts perished altogether, and the tangible assets passed to the sur- 
renderee. But how was it in the case of a necessary heir, i.e. a slave 
made free and heir by the will? He had no choice to accept or not; 
he was heir at once, and required no entry to perfect his heirship. 
A surrender in such a case, the Sabinians said, was nugatory. The 
Froculians held that it had the same effect in this as in other cases 
after entry. Evidently the Sabinians argued, he is necessary heir, 
therefore he cannot divest himself of the position. The Proculians 
would reply, Yes, but having become heir, he can by his own act 
transfer the tangible assets to another just as he can convey auy single 
article. The necessity is only that there may be some one to be 
responsible to the creditors, and responsible he remains after sur- 
render just as before. This controversy was obsolete in Justinian's 
time. 

4. Gai II. 79 j D. xli. 1. 1 7. § 7. A manufactures an article out 
of ^'s material, e.g. wine out of B'b grapes, a ship out of -5's planks^ 
a dress out of B'^ wool, a plaster out of 5's drugs, a bowl out of B^b 
silver. Whose property is the manufactured article 1 Sabinus and 
Cassius said it follows the material and therefore is ^'s ; Nerva and 
Proculus (diuersae scholae auctores) said it was -A's, but B has a 
right of action against A for the unlawful use of his material, both 
the actio jurti and a condictio (see p. 93). Justinian adopted a 
middle course, though leaning to the Proculians: B was to retain the 
property if the article could be reduced to its former condition (e.g. 
by melting down the vessel) ; if it could not, the manufacturer is the 
owner (Inst ii. 1. § 25). 

5. GaL II. 123. If a son in his father's power is neither made heir 
nor expressly disinherited but is passed over in his will, the will is 
invalid. But how if the son dies in his father's lifetime? It makes 
no difference, said the Sabinians: the will is invalid ab initio. On 
the contrary, said the Proculians, the death of the son removes the 
only obstacle to the father's will. The will takes effect only on the 
death of the testator : if there is no suus heres then, the testator's 
will is effectual. Justinian decided for the Sabinian view {Inst ii. 
13. pr.). 

6. Gai II. 195. A thing heqnesAhed per uindicationemhecsLiriQy 
according to Sabinus and Cassius, &c., the property of the legatee 



Chap. IX Controversies of the schools cxxxiii 

immediately the inheritance was entered on, whether he knew it or 
not : but if he repudiated, the legacy became null altogether. Nerva 
and Proculus <fec. held that the legatee acquires no property till he 
accepts. A constitution of Antoninus Pius was considered to decide 
the point for the Proculian view. Cf. D. xxx. 1 44. § 1 ; Paul Sent, 
III. 6. § 7. 

7. Gai. II. 200. A thing bequeathed per uindicationem but 
conditionally — whose property is it, pending the condition? The 
Sabinians compared the case of a statuliber, and just as the slave 
remains the property of the heir, pending the condition of his freedom 
(cf. B. XL. 9. 1 29. § 1), so, according to them, the thing bequeathed 
remained the property of the heir. The Proculians held that the thing 
meantime belongs to no one (cf. Gai. ii. 9), and that the same applies 
to an unconditional legacy, before the legatee accepts it Presumably 
the Proculians would argue that a legacy by do lego is evidently left 
away from the heir, and he can therefore have no right, till the 
legatee has refused it. The Sabinian view prevailed. See B. x. 2. 
1 12. § 2 and notes p. 95. 

8. Grai. II. 216 — 222. Per praeceptionem hoc modo lega/mua: 
Lucius Titvua liomin&ni Stichura praecipito. This form of legacy was 
viewed diflferently by the two parties. If capito were substituted for 
praecipitOy the legacy would be per uindiccUionem. Boes praecipito 
practically diflfer from capito? The Sabinians said. Yes: it confines the 
legacy to heirs; only what is part of the inheritance, and consequently 
only what is the testator's own, can be so left; and the mode of 
claiming it is by a tsuit /amUiae erciscundae. A legacy in this form 
to an outsider is null. Sabinus himself thought that the S, consul- 
turn JN^eronianum even did not cure the defect, but that was refuted 
by Julianus and Sextus (Africanus? see ch. xii.). The Proculians 
held that 'prae\ was not important, and that the legacy would be 
governed by the rules applicable to a direct bequest (per uindicationem), 
with the enlargement due to the S.C. Neroniamum. The distinction 
among forms of legacies was abolished by Justinian (Ood. i. 43. 1 1 ; 
Inst II. 20. § 2). 

9. Gai. II. 231. A legacy or gift of freedom in a will, preceding 
the appointment of heir, counted for nothing. This was undoubted. 
Bid the like rule apply to the appointment of a guardian? Yes, said 
the Sabinians. No, said Labeo and Proculus: the appointment of 
a guardian is valid, though it precede the words of institution of heir. 
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Nothing is thereby taken out of the inheritance. Justinian (Inst 
II. 20. § 34; Ood. vi. 23. 1 24) went further than the Proculians, and 
allowed legacies and freedoms to be valid, whatever part of the will 
they occupied. The order of writing was unimportant. 

10. GaL II. 244. Is a legacy to one who is in potestate heredia 
good? Servius said it was, and that too whether it was conditional 
or unconditional ; but that it became invalid, if, when the legacy 
vested, the legatee was still in the power of the heir. Sabinus and 
Cassius thought a conditional legacy only was good ; an unconditional 
legacy was bad ; for if the testator died at once after making his will, 
the legacy could have no effect, and it was absurd to hold that the 
extension of the testator's life should have any effect on the validity 
of the will. The Proculiains held that even a conditional legacy was 
bad, because no one, heir or not, can legally owe anything, con- 
ditionally or unconditionally, to those who are in his power. The 
Sabinian view prevailed^ as we see from Ulpian xxiv. 23 Ei^ qui in 
poteetate mcmu mcmdpioue eat scripti heredia, aub conditions legari 
poteat, ut requiratwr ^ quo tempore diea legati cedit, in poteatate heredia 
non ait; Just. Inat ii. 20. § 32. 

11. Gai. III. 98. Legacy under an impossible condition (e.g. if 
the legatee touch the sky with his finger). The Sabinians held that 
the condition counted for nothing and the legacy was due uncon- 
ditionally. The Proculians held that the legacy was as invalid as a 
stipulation on a like condition was. Gkiius adds that in truth there 
is no good distinction in this matter between a legacy and a stipula- 
tion. Justinian adopted the Proculian view (Inat. Iii. 19. § 11). 

12. Gai. III. 103. A man stipulates for himself otic? for an out- 
sider (i.e. one in whose power he is not). All agreed that nothing 
was due to the outsider; but the Sabinians held that the whole, the 
Proculians that only half, was due to the stipulator. Justinian 
adopted the Proculian view {Inat, iii. 19. § 4). 

13. GaL III. 141. Must price be in money 1 Sabinus and 
Cassius thought not, and appealed to Homer {11. vi. 472 — 475) to 
shew that barter was the earliest form of purchase and sala The 

1 This expression appears to have been misunderstood by Dirksen p. 73. 
He says the Sabinians held that a legacy to one in potestate heredU was valid, 
only if the express condition was attached to the legacy, that it should stand 
good if at the moment of vesting the legatee was no longer in pot. hered. I take 
ut requiratur to be the requirement of tibe law, not an express requirement of the 
testator. 
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Froculians thought it must; else no one could say which was the 
thing sold and which was the price, and it was absurd that both 
should be sold and both should be price. Caelius Sabinus (successor 
of Cassius) apparently replied to this argument, that the decision 
which was the thing sold and which was the price depended on 
which was offered for sale (uenalis). The Proculian view prevailed. 
Justimaa said it vas supported by other lines of Homer, and by 
stronger arguments, and had been admitted by previous emperors 
{Inst. III. 23. § 2). 

Paul (B. XIX. 4. 1 1) explains the reason why such stress is laid 
on distinguishing the thing sold from the price. The buyer is liable 
on the contract if he does not make the seller owner of the purchase- 
money; the seller is only bound to guarantee the purchaser against 
fraud on his own part and against eviction. And sale differs from 
barter in that the contract of sale is complete on agreement being 
arrived at between the parties; barter is not complete till delivery is 
made on the one part. In other words purchase is a consensual con- 
tract, barter is a real contract. What the precise drift of the dispute 
in this case was is not clear, because the position of the law at the 
time is not known. Some hold that purchase was at that time con- 
fused with barter, and that the Froculians were desirous of separating 
it, so that mere agreement should be sufficient to make it a valid 
obligation (Femice Labeo i. p. 465). Others hold that purchase 
was already a valid contract, and that the Sabinians were desirous to 
make barter into a consensual contract also (Bechmann Kcmf l p. 7). 

14. Gai. III. 167. A slave, the common property of two persons, 
makes a stipulation, or receives by mancipation some object. If he 
does so expressly in the name of one of his masters, he acquires for 
that master only : if otherwise, he acquires for both in the proportion 
of their respective shares. If however he is acting at the order of 
one of his masters (without naming him), for whom does he then 
acquire? The Sabinians said the order was tantamount to his 
expressly naming that master (cf. D. vii. 1. 1 25. § 6), and conse- 
quently the slave acquired for that master only. The Froculians 
said, the order made no difference : both masters were entitled to the 
benefit of the slave's acquisitions. Justinian decided in favour of 
the Sabinian view (Inst, iii. 28. § 3; Cod. iv. 27. 1 2 (3). § 2). 

15. Gai. III. 168. Is an obligation dissolved by the payment, 
with the creditor's consent, of a thing different from that which was 
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agreed on? The Sabinians said it was dissolved ipso iwre. The 
Proculians said it was not dissolved : ipso iure the debtor remained 
bound, but he could resist any action by the plea of fraud {dolus 
mcdus). Justinian adopted the Sabinian view (Inst iii. 59. pr. ; 
c£ B. xiiL 5. 11. § 6). 

16. Gai III. 177, 178. Novation requires a different person or 
a different condition or a different time of payment, in fact some 
clear difference between the old and the new obligation. The 
Sabinians maintained that it was enough, if there was a security 
(sponsor) less or more. The Proculians said the addition or removal 
of a security had no effect. Justinian adopted the Sabinian view. 
Probably the Proculians argued that the change must be in the 
obligation itself, not in the number of persons who were to be liable 
on it. 

17. Gai IV. 78. A son or slave of another is liable to me on a 
tort: he comes by some means (e.g. by adoption or purchase) into my 
power. Is the claim, which I have for him to be surrendered to me 
noxae, finally merged and destroyed 1 The Cassians said, Yes, it is 
brought into a position in which it could not have originally existed. 
There could and can be no right of action between a master or father 
and slave or son in power. The Proculians thought that the claim 
to the noxal surrender lies dormant while the child or slave is in the 
offended man's power, but revives on his passing out of the power. 
Justinian approved of the Sabinian or Cassian view (D. XLVii. 2. 
1 18; Inst IV. 8. § 6). It is difficult to see how the Proculians could 
defend their position, at least on equitable grounds. But probably 
they took the same line as on No. 15. They would maintain that in 
strict law the claim was not affected. That followed the slave where- 
ever he was until it was duly satisfied : but the purchaser or other 
alienor would in ordinary circumstances have a plea of dolus mcdus to 
protect him against the alienor's noxal claim. 

18. Gai IV. 79. In order to effect a noxal surrender of a son 
mancipation was required. Sabinus and Cassius held that one 
mancipation was sufficient; for the clause of the xii. tables, which 
spoke of three in the case of a son (see p. 167), applied only to 
voluntary mancipations. The Proculians held that the three manci- 
pations were requisite in this case as in others; for the xii. tables 
said a son did not pass out of his father's power, except he be manci- 
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pated thrice. The form of mancipation in this as in other cases was 
obsolete in Justinian's time. 

19. GaL IV. 114. After suit has been accepted but before 
judgment the defendant satisfies the plaintiff. Ought the judge to 
acquit? Yes, said Sabinus and Cassius: all suits admit of acquittal, 
presumably at all stages. The Proculians agreed as regards bonae 
fidei actions, because the judge is there free: they agreed also as 
regards in rem actionea, because the right of acquittal is expressed 
in the formula. Here the MS. is mutilated. Kruger and Studemund 
suggest that Gains proceeded to say that in the case of condictions 
the satisfaction came too late. Huschke makes other distinctions. 
Justinian adopted the Sabinian view {Inst. iv. 12. § 2). 

Dirksen connects with this controversy the references to Sabinus, 
Cassius, &C. in D. xxii. 1. 1 38. § 7; v. 3. 1 40. pr.; x. 2. 1 12. pr. 

20. Gai. IV. 170. The ms. is so mutilated that the fact only of 
a controversy is clear. 

21. Fr. Vat. 266 (XJlpian). A person bound in contravention 
of the Ux Cincia (which forbad gifts of an immoderate amount, except 
to near relations) discharges the obligation by payment to a person 
not within the exceptions of that law. He can reclaim the money 
at any time by a condictio indehiti; for that is mdebitum, against 
which the debtor has a standing plea, perpetuo exeeptione tutus. The 
Proculians maintained that any one could use this plea, quasi popw- 
la/ris sit exceptio. The Sabinians denied this. In later times the heir 
certainly could reclaim it, unless it was shewn that the donor died 
without repenting of having made the gift. So much was declared by 
a constitution of Alexander Severus. The provisions of the lex Cincia 
are imperfectly known. It appears not to have voided gifts made in 
contravention of its provisions, nor to have inflicted a penalty for 
breach. See the opening words (mutilated) of Ulpian's Regulas, 
•Some have thought the condictio vndehiti was only applicable in 
this case as in others, where money had been paid in some mistake 
&c. (Savigny System iv. § 165; Keller Pand. ii. p. 580). The law 
appears never to have been repealed, but to have gone out of use, 
other regulations for the control and ascertainment of gifts being 
made by imperial constitutions (c£. Cod. viii. 53; Inst, ii. 7; Keller 
Pcmd, I. p. 159). In accordance with this, part only of this passage 
of Ulpian has been retained in the Digest (xii. 6. 1 26. § 3). See 
Puchta Cursus § 206; Keller Pcmd, ii. p 576 sqq. 
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22. Just. Inat, iii. 26. § 8. A man, who has a commissioii to 
buy a thing with a limit of price, buys it at a higher price. Can he 
compel his principal to take the purchase at the price limited 1 No, 
said the Sabinians. Yes, said the Proculians. Gains (iiL 161) 
states the Sabinian view without any mention of the other school. 
But in an extract from his Rer. Cott. given as D. xvii. 1. 1 3 we find, 
aed Froculus recte ev/m usque ad pretium statvtum acturum, eodstimaty 
quae serUentia sa/ne benignior est. The last words are adopted by 
Justinian in the InstUiUes. Probably the word recte is an insertion 
by Tribonian. 

23. D. XXIV. 1. 1 11. § 3 (XJlp.). Gifts between husband and 
wife were invalid, but gifts in view of death were effective. Until 
the death the ownership remained with the donor. Marcellus says 
that if a husband makes a gift to his wife, being still in her father's 
power, and delivers the thing to her, the Sabinians considered that, 
if she was emancipated before her husband's death, the gift with all 
its accessories (e.g. interest, &c.) became hers on her husband's death. 
Julian approved this. The opinion of the Proculians is not stated. 
Probably they held that it became her father's directly due delivery 
was made. 

24. D. XXIX. 7. 1 14 (Scaev.). A man makes a will with heirs 
instituted and others substituted in default. The instituted heirs die 
in his lifetime. After their death he makes a codicil revoking or 
adding legacies. Is the revocation or addition valid ? Sabinus and 
Cassius were reported to have said yes, on the ground that codicils 
are to be taken as part of the will, and to take effect if that is good. 
Proculus dissented, and Scaevola approved of the dissent. A legacy 
given by a codicil to a man, alive when the will was made, but not 
alive when the codicil was made, is good for nothing. The same 
principle applies here : a bequest is addressed to the heir, and, if the 
heir is dead, the address is nugatory. So much when the instituted 
heir or heirs are dead. But suppose two instituted heirs, and one 
only dead. The one alive, when the codicil was made, will have to 
pay the entire legacy, the substitutes will have nothing to do with it. 
This presumes the legacy imposed in general words ^quiaquis mihi 
heres erit \ 

25. D. XXX. 1 26. § 2 (Pompon.). If a testator bequeaths part of 
his goods {bmiorwnh pars), Sabinus and Cassius held that this was a 
bequest of the named share of the value of the estate (less the debts. 
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I presume, cf. D. l. 16. 1 39. § 1 and notes p. 188). Proculus and 
Nerva held that it was a bequest of the named share of the things 
themselves. Pomponius (whose opinion is accepted by Justinian) 
gave the heir the option to do which he liked, but with this re- 
striction that the share of the value must be paid in the case of 
things absolutely incapable of being divided, or at least incapable of 
being divided without loss. 

26. D. XXXIX. 6. 1 36 (Paul.). A gift made in view of death 
(mortis ccmaa) is revocable by the donor during life. If the property 
was not intended to pass till the donor's death, then the donor could 
bring vindication. K it was conveyed with the condition of being 
reconveyed, if the donor got well or revoked the gift, then the 
proper action was a condiction, the ground on which the gift was 
made having given way (ib. 1 29). This last proposition is said to 
have been confidently maintained by the Cassians. What the view 
of the Proculians was is not told us. Possibly they held that an 
actio in factwm was the proper remedy (cf. ib. 1 30 uel utilem). The 
dispute mentioned and decided by Justinian (Cod. viii. 56. (57.) 1 4) 
probably was of later times, and related to the particular formalities 
required for a valid gift. 

27. D. XLI. 1. 1 11 (Marcell.). A ward can alienate nothing 
without the presence and authority of his guardian (D. xxvi. 8. 1 9. 
§ 1 ; § 5). He cannot even part with (alienare) natural possession ac- 
cording to the Sabinians. Justinian, through Marcellus, approves this 
view. What was the Proculian view ? Probably that the authority 
of the guardian was a creation of the civil law, and had nothing to 
do with natural possession. Compare the language of Labeo (D. xliil 
26. 1 22. § 1) quo magia naturaliter possideretuTy nvllwm locum esse 
tutoris a/uctoritati. Much seems to depend on what is meant by 
aliena/re. There is no doubt a ward could lose possession corpore, but 
whether he could legally transfer the possession is quite another 
matter. Cf. D. xli. 2. 1 29 (Ulp.) Possessionem pupiUum sine tutoris 
av^ctoritate amittere posse constat, non ut a/nimo sed ut corpore desina>t 
possidere ; quod est enim fact% potest amittere. Alia causa est, si 
forte animo possessionem V/dit amittere, hoc enim non potest, 

28. D. XLI. 7.1 2 (Paul); xlvii. 2. 1 43. § 5 (Ulp.). A thing 
abandoned by its owner, according to Sabinus and Cassius, ceased at 
once to be his. Proculus held that it continued his, until it was 
seized by some one else. The Sabinian view prevailed. 
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29. B. XLV. 1. 1 138. pr. (YenuL). A man stipulates for some- 
thing to he paid on the days of a specified market {certa/rum wumr 
dmarwm dielyas da/ri). When may he claim it ? Sabinus said on the 
first day of the market. Proculus and the other authorities of the 
opposing school thought the claim could not be made, till the market 
was entirely over. Ulpian agi*eed with them, and Justinian adopts 
this in the Digest. (On the reading see Mommsen ad loc. The non 
is evidently required by the sense.) 

Dirksen (p. 113) points to the connexion of this dispute with 
that mentioned in D. XLV. 1. 1 115. § 2, where Sabinud maintains 
that a stipulated penalty for non-performance may be sued for as 
soon a£ the performance is possible. Pegasus maintains that the 
plaintiff must wait till performance is impossible. Fapinian ap- 
proves of Sabinus' view, provided that there is an express stipulation 
for the performance, and not merely for the penalty in case of non- 
performance. 

30. Ood. VI. 29. 13. A similar point to that in No. 5 was the 
case of a child en ventre sa mire at the death of the testator, who, if 
he were bom and there were none preceding him, would be suits 
heres (e.g. the testator's grandchild by a son in potestate). The 
testator passes him over in his will. If the child is bom alive, 
even though he die without uttering a cry, the Sabinians held the 
will is broken. We are not told what the Proculians held, but pre- 
sumably their view was that a cry was necessary as a proof of life. 
In the old German law a similar requirement {das Beschreien der 
Wdnde) was made. Of. Pemice Laheo p. 24 ; Gerber Deutsches Fri- 
vatrecht § 34). Jusfcinian decided in favour of the Sabinian view. 

The above seem to be the only cases in which the existence of a 
controversy between the schools is clearly shewn either by express 
statement, or by the use of the name of the party Sabiniani^ <fec., or 
by opposing views being represented by leading members of the two 
parties. But there are a considerable number of other cases where 
such a controversy may be reasonably supposed, though it is also 
possible that there may have been no definite controversy at all, or 
one only between individual lawyers. Such cases, many of which 
are treated as controversies of the schools by Dirksen, are where an 
opinion is said to have been maintained by Sahirms et Cassms, or 
where some leading members of the schools are named. 
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In the following places Sahirms et Otiasiua are named, but we rarely 
know the opposite view or its supporters : Gai. iii. 1 33 (Nerva opposes) ; 
D. V. 1. 1 28. §5 ; ix. 4. 1 15 ; xv. 1. 1 3. § 9 ; 1 42 ; xvi. 3. 1 14. § 1 ; 
XVIII. 1. 1 35. § 5 ; XXVI. 7. 1 37 (6w) ; xl. 4. 1 57 (opposed to alii 
quidam); XLi. 2. 1 1. § 5 (Sahino et Caasio et IiUiand placuit) ; xli. 3. 
1 4. § 16; 1 10; XLii. 3. 1 4. § 1 ; xliii. 16. 1 1. § 14. 

Leading members are named in Gai. ii. 178 Sahinua )( alii; 
D. II. 4. 1 8. § 2 Celsus )( luliomua^ cf. D. xxxvii. 14. 1 16; iii. 5. 
1 17. (18.) Proculus et Pegasus^ also Neratius; xv. 1. 1 30 Proculus 
et Pegama; xviii. 2. 1 14. § 1 Laheo et Nerua ; xx. 4. 1 13 N&rua, 
Procidua ; xxvi. 2. 1 33 Trebatiua and Icmolenua )( Laheo and Pro- 
aUus; XXXI. 1 20 et Proculo placuit et a (Ceho) patre accepi; 
XXXIII. 7. 1 12. § 3 e< Labeo et Pegasus; xxxiv. 2. 1 15 Laheo )( 
Cassi/us; xxxix. 2. 1 15. § 32 Labeo )( Sahirms; xli. 1. 1 27. § 2 
Cassius )( Proculus et Pega^sus ; xli. 2. 1 1. § 14 Nerua filius )( 
Cassius et lulia/riTis; XLV. 1. 1 115. § 2 Pegasus )( Sahirms; 3. 1 28. 
§ 4 Proculus )( Cassius; xlvl 3. 1 93. § 3 Sahinus )( Proculus; 
1 95. § 7 Laheo et Pegasus, And no doubt there are other instances 
of the like kind. 

On the other hand, on some points there was cross voting among 
the leaders, e.g. Gai. iii. 140, Labeo and Cassius agree against Ofilius 
(Capito's teacher) and Proculus; Vat. Fr. 1 Proculus and Celsus 
diflTer from Labeo ; similarly Vat. Fr. 71 a ; D. vii. 5. 1 3 Nerva 
differs from Cassius and Proculus; 8. 1 12. § 1 Nerva differs from 
Sahinus et Cassius et Laheo et Proculus; &c. 



CHAPTER X. 

JURISTS OF FIRST HALF OF FIRST CENTURY. 

C. Ateius Capito is named by Pomponius as the leader of a 
school opposed to Labeo. He was a pupil or follower of Ofilius, and 
was contrasted with Labeo in two special ways ; he was devoted to 
the new imperial system, and he adhered closely to the old paths in 
law (D. I. 2. 1 2. § 47). His grandfather was one of Sulla's centu- 
rions, his father had been praetor (Tac. A, iii. 75). If this praetor 
was 0. Ateius, the tribune of B.C. 46, qui Caesar em semper coluit 
et dileadt (Cic. Fam* xiiL 29. § 6; see above, p. cxvii), Capito's 
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pontics were hereditary; and there seems to be nothing against this 
view*. In A.D. 5 he was made consul, receiving that dignity earlier 
than he would have done, because Augustus was desirous to prefer 
him to his great rival Labeo, whose republican independence was in 
marked contrast to Capito's obsequious flattery of the ruling power. 
Tacitus tells how, when a Roman knight, L. Ennius, was accused of 
treason, because he had melted down a silver statue of the emperor 
for some ordinary purpose, and Tiberius put a veto on the charge, 
Capito interfered and claimed for the senate the right of deciding 
what action should be taken against such a wrong, done not only to the 
emperor but to the state (Tac. A, in. 70). Again Tiberius used in a 
decree respecting new year's gifts a word, which as it occurred to him 
in the night, was not good Latin, and the next day sent for the philolo- 
gers to advise him. M. Pomponius Marcellus, a purist in Latin, found 
f&vlt with it Capito said it was Latin, and that, if it had not been 
before, it would be for the future ; to which Marcellus replied that 
Capito told a lie, ' For, Caesar, you can give citizenship to men but 
not to words' (Suet. Gram. 22; Dio lvii. 17). 

Capito was, with L. Arruntius, charged with relieving the city 
from the inundations of the Tiber a.d. 15, but their proposal to 
divert some of the rivers which supplied it was energetically opposed, 
and nothing was done (Tac. A. i, 76, 79). He was appointed cv/rcUor 
aqua/rwm, A.D. 16, and apparently held office till his death (Frontin. 
Aq, 102), which occurred A. p. 22. His fame as a lawyer was great. 
Tacitus classes him and Labeo together as the two ornaments of peace 
ib.), and speaks of his having, by his flattery to the emperor, cast a 
slur upon his high public position and his good private reputation 
(ib. 70). He is called by Tacitus diuini humanique iwris sdens ; by 
(xellius (x. 20. § 12) jmblici priuatique iuris peritissimus ; by Macro- 
bius (Sat, VII. 13. § 11) pontificii ivHs inter primos peritus. 

Some fragments, preserved in Gellius and elsewhere, are from his 
works called Coniectcmea, lihri de pontificio iv/re and liher de officio 
senatorio. The de iv/re sacrifidorv/m is taken to be a part of the 
second. The fragments preserved contain historical anecdotes. 



^ There were however others of the name. In one of the senate's decrees 
which preceded the rupture between Pompey and Caesar the name of L. Ateius 
L. f. An{ien8i tribu) Capito appears among those concerned with the drafting 
of the decree, and presumably on the side opposed to Caesar. Curio, afterwards 
Caesar's active supporter, is in the same position. What relation Lucius was to 
Caius we know not. An inscription naming L, AteitLS M. F. Capito is also found 
in Corp, I. Lat. i. 1341. 
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etymologies, definitions, distinctions of words, and bits of antiquarian 
lora They are collected in Huschke*s lurispr. amidustiniaria. 

He is quoted in the Digest by Proculus (viii. 2. 1 13. § 1) ; and by 
Ulpian (xxiii. 2. 1 29). For citations of *Ateius' see above, p. cxvi 
Some, probably all, refer not to this Capito, but to the pupil of 
Servius, who may have been this Capito*s father. 

Masubius Sabinus succeeded Capito as head of his school, but 
gave its doctrines additional point, and gained for himself a permanent 
reputation by his systematic treatment of the civil law. He was the 
first who gave opinions on legal points publicly, this privilege being 
granted to him unasked by Tiberius, as Pomponius says (D. i. 2. 1 2. 
§§ 48, 50), though precisely what is meant thereby is not clear. 
Probably his opinions so given obtained legal authority in the courts. 
His means were small, and in fact he was largely dependent on 
contributions from his scholars. At about the age of 50 he was 
enrolled among the Equite& He lived long enough to comment on 
the S,G. NeroniomuTTh. An inscription at Verona contains among 
the names of the fcmorum cv/ratorea that of G, Masv/riua G. F, Sabi- 
nus (G, I. L. V. 3924). Borghesi has suggested that this refers to the 
lawyer, and that he was a native of Verona (Teuffel-Schw. § 281. 1). 

He is named in the Florentine Index as the author of three 
books on the Civil Law, but no extract from this famous work is 
found in the Digest. Three jurists of the first rank wrote commen- 
taries on it, Pomponius in 35 books, Ulpian in 51 books, and Paul 
in 16 books (though a 17th book, a 20th book, a 32nd book and even 
a 47th book are named, doubtless by copyists' mistakes, in the Digest 
XXXIX. 5. 1 4; XII. 5. 1 1 ; xli. 3. 1 31 ; liv. 7. 1 10; see Mommsen's 
large ed.); and extracts from these commentaries form nearly a 
seventh of the whole Digest. From a companson of the extracts 
from these commentaries (Leist. Versrich ei/ner Geach, d, rom, Reckta- 
ayateme and Rudorff E. G, i. p. 168) we may infer the principal 
matters and order of Sabinus' work to have been something as 
follows. 1. Wills and intestate succession; legacy, freedmen's 
services and atatuliheri 2. Alienation inter uiuoa^ e.g. sale, partner- 
ship, partition, gifts between husband and wife, dowry. 3. Guardian- 
ship. 4. Theft, Aquilian damage, dommum infectwm and operia noui 
nunticUio, 5. Condictions, actio de peculio, actions on the aediles' 
edict ; stipulations, securities, payment. 6. Protection of property, 
e. g. rei uindicatio^ itiramentum in litems interdicta de u% quod ui cmt 
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clam and de precario ; acquisition of property, possession and usu- 
capion ; servitudes ; pledge ; postliminium. The last division (6) 
was apparently not treated by Ulpian. 

Other works of Sabinus are mentioned, Commentarii de indigenisy 
Fasti (at least 2 books), Memxyrialia (at least 11 books), fragments 
from which are collected in Huschke^s book. The second book of 
Responsa is named in D. xiv. 2. 1 4. pr. ; the 6th book ad E dictum 
praetoris urhani in D. xxxviii. 1. 1 18; and books ad Uitellium in 
D. XXXII. 1 45; xxxiii. 7. 1 12. § 27; 9. 1 3. pr. References to 
Sabinus in the Digest and Vat. Fr. are frequent — between 200 and 
300. Persius no doubt referred to him in the lines Cur mihi non 
liceatf iu^sit qv^dcunque u^luntas, excepto si quid Masuri rvbrica 
ueta/uit (Sat. v. 90). His name was applied to denote the school op- 
posed to Proculus. See above, p. cxxxi &c. 

On the Masurius Sabinus of Ulpian's time see below, ch. xiv. 

Nerua, i.e. M, Cocceius Nerua, is named by Pomponius as the 
successor of Labeo in his school. The family was distinguished. L. 
Oocceius (Nerva) was consul sufectus with P. Alfenus Varus rc. 39 
{Corp. I. L. I. p. 467). M. Cocceius Nerva was consul b.c. 36 (ib. 
pp. 449, 467). He himself was consul suffectus with 0. Vibius Rufinus 
in some year before a.d. 24 (Nipperdey on Tac. An. iv. 68). In the 
year 24 he was curator aqua/rum and held the office till his death. 
In A.D. 26 he accompanied Tiberius in his retirement from the city, 
being the only senator of consular rank who formed one of Tiberius' 
small retinue (Tac. An, iv. 68). In a.d. 33, while in good health and 
reputation, he determined to die. Tiberius went to him, asked for 
the reason, and implored him to change his mind : ' it would be a 
severe trial for his own feelings and fame, if so constant a follower, 
the nearest of his friends, abandoned life without reason for death'. 
Nerva declined discussion and starved himself to death. Those who 
knew him well said, that in fear and indignation at the woes impend- 
ing on the state he preferred an honourable end, while his character 
was unsullied (Tac. An. vi. 26). He was grandfather of the Emperor 
Nerva. Frontinus speaks of his being scientia iuris iUustris; Tacitus 
says omnis diuini humanique iwris sciens. His opinions are quoted 
over 30 times in the Digest, e.g. vi. 1. 1 6. § 3 Ua/rus et Nerua; 
VII. 6. 1 3; 6. 1 1 Laheonis et Neruae; 8. 1 12, § 1; x. 3. 1 6. § 4; 
XII. 4. 1 7 Nerua Atilicinus responderunt ; xv. 1. 1 4. § 3 6^ Nera- 
tius et Nerua; xvi. 3. 1 32; xvul 1. 1 1. § 1; xxiii. 3. 1 66. § 3; 
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XXX. 1 26. § 2; XLiii. 8. 1 2. § 28, &c.; Gai. ii. 15; 195; iii. 133. 
Ono opinion is specially noticeable. Property belonging to a tenant 
and on the premises was held to be tacitly pledged for rent (D. xx. 2, 
14; 16). On the rent being in arrears it appears to have been 
usual for the landlord to take an inventory and close the doors. 
Slaves were of course included in the property, but could be manu- 
mitted before the doors were closed. Nerva appeal's to have held 
that a slave could still be manumitted, if the master could perform 
the essential act of personal manumission, and shewed that if the 
slave appeared at a window this could be done. The opinion was 
however rejected with scorn by other lawyers {derisvs Nerua iuris 
consuUus qui per/enestram monstrauerat 8enu>s detentoa oh pensionem, 
liberari posse D. xx. 2. 1 9). The closing of the doors must therefore 
be taken as rather a conventional mark of a change of legal circum- 
stances, than the interposition of a mere physical difficulty. Cf. 
Cujac. Obs. XVII. 39. 

Cassius, i.e. C. Cassius Longinus, succeeded Sabinus. He was 
of the Cassian family well known in Boman history, from which 
came the conspirator against Caesar. His mother was daughter of 
the jurist Tubero and granddaughter of Servius Sulpicius, whom he 
was in the habit of calling his great grandfather {proawas Pompon. 
D. I. 2. 1 2. § 51). There has been some confusion between him and 
L. Cassius Longinus^, whom Tiberius selected as the husband of 
Drusilla (Tac. A, vi. 15). Both were consuls in the same year 
A.D. 30, M. Vinicius and L. Cassius being the regular consuls, and 
L. Naevius Surdinus and C. Cassius being suffecti (Corp, I, L, x. 
1233). Pomponius gives his colleague the name of Quartinus (a 
mistake for Surdinus). C. Cassius was legate propraetor of Syria in 
A.D. 49 and, though there was no war, kept the legions in a state of 
active preparation for it (Tac. An, xii. 12). Amongst other things 
he directed the Jews to ti^ansfer the high priest's robe into the tower 
of Antonia in order that it might be under the control of the 
Komans. But the Jews procured from Rome permission to retain it 
(Joseph. Arch, xv. 11. § 4, cf. xx. 1. § 1). In a.d. 58 the senate, in 

^ L. Cassius was proconsul in Asia in a.d. 41, and fetched back to Borne as a 
prisoner and executed by Caligula, who had been warned by an oracle to beware 
of * Cassius '. Cassius Chaereas was the name of the tribune of the praetorians 
who afterwards killed Caligula (Suet. Calig, 57 ; Dio lix. 29 who confuses Lucius 
with Gains Cassius). Another L. Cassius Longinus was consul suffectus a.d. 11 
(Wihnanns 104). 

R. k 
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delight at Corbulo's defeat of Tiridates and destruction of Artaxata, 
proposed the permanent celebration of it by keeping as festivals the 
day of the victory, the day of the news reaching Rome, and the day 
of that meeting of the senate. C. Cassius agreed to other proposals, 
but with grave irony objected that, if thanks to the gods were to 
equal this happy stroke of fortune, the whole year would not be 
suflScient; and reminded them that while it was right to devote some 
days to religious observances, others must be kept for human needs 
(Tac. An. xiii. 41). Later in the year he was chosen to calm a civic 
disturbance at Puteoli, but his stern character was not acceptable to 
the deputations from the place, and at his own request the charge 
was transferred to some brothers Scribonii (ib. 48). Soon after 
Piso's conspiracy Nero's suspicions fell on Cassius and on his wife's 
nephew Silanus, who had been brought up by Cassius (ib. xv. 52). 
The dignified chai-acter and ancestral wealth of the one, and the 
youth and nobility of the other were their real offence. Nero, gave 
the first indication of his displeasure by forbidding Cassius to attend 
the funeral of Poppaea. Soon afterwards he sent a letter to the 
senate requesting the removal of both Cassius and Silanus from the 
state. He charged Cassius with having among the images of his 
house one of C. Cassius, inscribed *Dtici partium\ and with having 
sought to renew his ancestor's conspiracy by putting forward Silanus 
as an aspirant to the throne. Cassius was banished to Sardinia, 
Silanus was banished and killed. Cassius' wife, Lepida, the aunt of 
Silanus was charged with incest and awful sacrifices, but her fate is 
not told us (ib. xvi. 8, 9). Suetonius, who mentions that Cassius 
was blind, says or implies that he was ordered to put himself to 
death within three hours, and did so (Nero 37). This appears to be 
a mistake. For Pomponius, agreeing with Tacitus in the sentence 
of banishment, says that he was recalled by Vespasian and died 
afterwards. 

Cassius' fame as lawyer was great. Ea tempestate Cassius ceteros 
praeminehat peritia legum (Tac. An. xii. 12). Hyginus (Grom. p. 124) 
calls him prudentissimus uir, iuris auctor on occasion of mentioning 
a decision he gave relative to changes wrought by the winter current 
of the Po. The decision was this. If the stream gradually canied 
away part of a man's land, he had no right to claim any accretions 
there might be on other land ; it was his own fault not to have 
better secured the bank (Grom. pp. 49, 50 and my notes below, 
p. 72). But sudden and violent action of the stream might estab- 
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lish a new course instead of the old one, or might make an island. 
In such cases the ownership was not affected: the owner might 
follow his land, and if the land of several owners was affected, they 
would be proportionately intitled to the land in its new form. On 
another matter, one of the policy of the criminal law, Gassius is 
said by Tacitus to have taken a leading part in the discussion in the 
senate. Old custom, sanctioned and regulated by various decrees of 
the senate, of which the first called Silanianum is referred to A.D. 
10, another to the following year (D. xxix. 5. 1 13 ; Cujac. Observ, 
1. 18), another under Claudius, another under Nero called S, G, Nero- 
nianum or Pisonianum from the consuls of the year a.d. 57 (Paul. 
Sent. III. 5. § 5 ; D. 1. c. 1 8 ; Tac. An, xiii. 32), had required that, 
when a man was killed, all his slaves, <under the same roof and not 
proved to have assisted him, should be put to question and death. 
In A.D. 61 the city praefect, Pedanius Secundus, was murdered by 
one of his slaves. The people were disposed to resist the execution 
of this extreme measure upon four hundred slaves. Cassius, as 
reported by Tacitus, strenuously opposed any relaxation as dangerous 
to the safety of every master. * The old laws were right, and change 
* was always for the worse. It was impossible for the muixierer to 
*have accomplished his object, if he had not profited by the con- 
*nivance of his fellows. These large bands of slaves of foreign 
' nations, uninfluenced by the religious rites and scruples of Komans, 
'could be ruled only by fear. And if there were some innocent 
'among so many guilty, their fate cannot be weighed against the 
•public good; it was only what was impossible to avoid when a 
'great example has to be made.' The slaves were executed (Tac. 
An. XIV. 42—45). 

But the best evidence of his reputation as a lawyer is the fact 
that the school which was headed by Capito and Sabinus in succes- 
sion was frequently called by Cassius' name. Cf. Plin. Up. vii. 24. 
§ 8 Laetor quod domvs aliqtuindo C. Cassi, huius qui Caasianae 
scholae princeps et parens fuit, seruiet domino non minori. Implehii 
enim illam Quadratus m&us; whom Pliny thought as great an orator 
as Cassius was a lawyer. This school was apparently called indif- 
ferently either by the names of Cassius and his master (D. iv. 8, 
1 19. § 2) Sabinus, e.g. 8ahinu% et Casaius ceterique nostri praecep- 
tores (Gai. i. 196; il 195, <fec.), Sabino et Cassio uisum est (ib. iii. 
133, &a), et ueteres putant et Sabinus et Cassius scribunt (Vat. Fr. 1) ; 
or by that of Sabiniani (D. xxiv. 1. 1 11. § 3; XLi. 1. 1 11, <fcc.), or 

k2 
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Cassiani (Ulp. xi. 28; D. i. 2. 1 2. § 62; xxxix. 6. 1 35. § 3; xlvii. 
2. 1 18). See above, p. cxlL 

He wrote a work on lus ciuile, the 8th book of which is cited in 
D. VII. 1. 1 7. § 3; 1 9. § 5; 1 70. § 2; and the 10th book in ib. 1 70. 
pr. Aristo wrote notes on it, ib. 1 7. § 3; 1 17. § 1 Aristo apvd 
CoBsium notat; xxxix. 2. 1 28; cf. iv. 8. 1 40. Javolen wrote a 
work in 15 books from which there are a considerable number of 
extracts in the Digest, where it is called simply lauolembs ex Cassio 
(e.g. D. VIII. 2. 1 12). Cassius himself wrote notes on Vitellius {et 
Sabinus definit et Cassius apud Uitellium notat D. xxxiii. 7. 1 12. 
§ 27), and on Urseius Ferox {Cassius apud Urseium scribit D. vii. 4. 
1 10. § 5; but cf. XXIV. 3. 1 59; XLiv. 5. 1 1. § 2). His opinions are 
frequently referred to (between 100 and 200 times) by other lawyers; 
e.g. D. I. 9. 1 2 (Cassius Longinus)] ii. 1. 1 11. § 2 {Cassio et Fegaso); 
4. 1 4. § 2 {Gavus Cassius) ; iv. 6. 1 26. § 7 {edicehat Gaius Cas- 
siu^s), &c, 

FuLCiNius, once called Priscus Fulcinius (D. xxxi. 1 49. § 2), 
lived after Labeo and apparently before Proculus (ib. and xxv. 2. 
1 3. § 1 where he is joined with Mela), certainly before Neratius, 
who reports an opinion of Fulcinius with a note of his own (xxxix. 
6. 1 43). Further he is quoted by Pomponius (xxiv. 1. 1 29. pr.), by 
Gaius (xi. 7. 1 29. § 2), by Paul (xiii. 1. 1 13; xxv. 2. 1 6. pr. ; xliii. 
16. 1 8; L. 16. 1 79), and by Ulpian (xxv. 1. 1 3; xlil 4. 1 7, pr.). 

Mela, called Fahius Mela in D. xliii. 23. 1 1. § 12, is quoted 
34 times in the Digest, often on points on which Labeo's opinion is 
also given. He appears to have written before Proculus (cf. ix. 2. 
1 11. pr. ; xxv. 2. 1 3. § 1). He is quoted once by Venuleius (xlii. 
8. 1 25. § 8); twice by Africanus (xlvl 3. 1 39; l. 16. 1 207); six 
times by Paul (e,g. xvii. 1. 1 22. §§ 9, 11 ; xxv. 2. 1 3. § 4 Mela Ful- 
cinius aiimt)', otherwise only by Ulpian (v. 1. 1 2. § 6; xv. 3. 1 7. 
§ 2; XIX. 1. 1 17. § 6 G alius AquUius, cuius Mela re/ert opinio nem ; 
2. 1 13. § 8; 5. 1 20. § 1; xxiv. 3. 1 24. § 2; xxvii. 3. 1 1. § 6; xxxin. 

1. 1 14; XLin. 14. § 8; xlvi. 3. 1 39 Mela libro decimo scribit; XLvn. 

2. 1 52. § 18, (kc). There are no extracts in the Digest. 

Caetilius is mentioned twice in the Digest : viz. by Proculus 
XXVIII. 5. 1 70 (69), where Proculus is asked to decide between 
the opinions of Trebatius and Cartilius, and by Ulpian xiii. 6. 1 5. 
§13. 
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Arrianus is quoted by Ulpian (D. v. 3. 1 11 ArHanvs libra 
secundo de interdictis putat teneri, quo iure nos vii Proculus scribit, 
from which it may be infen*ed that he was earlier than Proculus ; 
XXVIII. 5. 1 19 ex facto agitatum Pomponius et Arriamis deferunt.., 
Et Pegasus quidem existimat ad earn partem admittiy Aristo contra 
putat, quia (fee, quam sententiam et lauolenus probat et Pomponius et 
Arrianus, et hoc iure utimur ; XLiii. 3. 1 1. § 4 bellissims Arrianus 
scribit); and by Paul ad Plautium (xxxviii. 10. 1. 5; xliv. 7. 1 47). 
Some have identified him with Arrianus Maturus, whom Pliny 
describes Ep, iii. 2, and to whom he writes several letters (i. 2; ii. 
11 ; 12; IV. 8; 12; vi. 2; viii. 21). But Pliny's Arrianus does not 
appear to have been a lawyer. Another, Arrianus Seuerus, is men- 
tioned as praefectus asrarii in or after Trajan's time (D. xlix. 14. 
1 42). The identification of either with our Arrianus would conflict 
with the natural, though not necessary, inference from D. v. 3. 1 1 1. 

Proculus. All we really know of Proculus is what Pomponius 
tells us. Neruae successit Proculus. Fuit eodem tempore et Nerua 
filius : fuit et alius Longinv^ ex equestri quidem ordine, qui postea ad 
prasturam usque peruenit, Sed Proculi avxitoritas maior fuit, nam 
etiam plurimum potuit : appellatique sunt partim Cassiani, partim 
Proculiani (Proculeiani Elor.), quae origo a Capitone et Laheone 
coeperat. Cassia Gaelius Sahinus successit, qui plurimum temporihus 
Uespasiani potuit : Procula Pegasus, qui temporibus Uespasiani prae- 
fectus urbi fuit. Cadia Sabino Priscus lauolenus. As Nerva died 
A.D. 34, Proculus probably flourished in the reign of Tiberius and the 
following Caesars. His name is supposed to have been Sempronius 
on the strength of D. xxxi. 1 47 (where however Mommsen proposes 
to read Sempronius Nepas Procula szw salutem, which accords with 
the subsequent Proculus respondit), and of an inscription (Gruter p. 
660) which may or may not refer to the jurisconsult. The cognomen 
Proculus was common enough, as may be seen from Wilmanns' In- 
scriptions {Indices p. 393). A jurisconsult of the name is mentioned 
in the Testam. Dasumii (Bruns* p. 229) which is of the date of 
109 A.D.; and Rudorff inferring from D. xxix. 2. 1 60; 1 62; xxxv. 
1. 1 40. § 5 e^ ego {lauol.) et Proculus probamus, that Proculus the 
well-known jurist was a contemporary of Javolen, thinks the men- 
tion in Dasumius' will to relate to him, and his succession to Nerva 
not to have referred to any definite post, but to a gradual recogni- 
tion of his preeminence in the school of Labeo (Z.G.B. xii. 338). 
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Bttt Fomponius evidently makes Froculus to belong to a genera- 
tion before Vespasian, and Javolen's prohamua need not at all imply 
that the two were contemporary. 

The Florentine Index names one work of Froculus, Epistles in 
8 books. They contained opinions on special cases submitted to 
him. From this work there are 37 extracts in the Digest occupying 
6 of Hommel's pages. Three extracts are from the 11th book, which 
does not accord with the Flor. Index. He wrote notes on Labeo 
(D. III. 5. 1 9. (10.) § 1; XXXV. 1. 1 69). An extract in the Digest 
(xxxiii. 6. 1 16), following an extract from Froculus' Epistles, is 
inscribed as Idem libro tertio ex posterioribus Laheonia, Either this 
is from the notes to Labeo (cf. xvii. 2. 1 65. § 5) or more probably 
Idem is a mistake for Javolenus (so Mommsen ad loc.). Froculus is 
also cited 134 times in the Digest and several times in Gains and 
the Vatican Fragments. In a rescript of Marcus Anton, and Verus 
his opinion is referred to with respect ; Procvlumy sane non leuem, 
iuris auctorem (D. xxxvii. 14. 1 17. pr.). His eminence is shewn by 
such expressions as Nerua et ProcvZvs et ceteri diuersae scholae amc* 
tores (Gai. ii. 15; 195); and Proculeiani (Ulp. xi. 28; Vat. Fr. 266; 
Just. II. 1. 25). 

Some of the most noticeable extracts from Froculus are D. viii. 
6. 1 16; XVII. 2. 11 76—80; xviii. 1. 1 68; xu. 1. 11 55, 56; xlv. 1. 
1 113; XLix. 15. 1 7; l. 16. 11 124—126. 

Kerua filius^ as he was called to distinguish him from his 
father M. Oocceius Kerva, was a leader of the school of liabeo at the 
same time as Fi*oculus, but of inferior authority. At the age of 17 
or a little more, he acted publicly as a jurisconsult (D. iii. 1. 1 1, § 3). 
He was a favourite of Nero's, who assigned to him (a.d. 65), along 
with Fetronius Turpilianus and Tigellinus, triumphal ornaments to 
commemorate his victory over Fiso's conspiracy. Nerya was praetor 
designate at the time (Tac. An, xv. 72). He is supposed to have 
been the father of the emperor Nerva. 

He wrote a work de usucapionihia which is cited by Fapinian 
(D. XLi. 2. 1 47); and his opinions are often quoted in the Digest, 
e.g. m. 2. 1 2. § 5; vii. 1. 1 13. § 7; xv. 1. 1 3. § 8; xl. 2. 1 25; xli. 
2. 1 1. pr.; § 3; § 22; 1 3. §§ 13, 17; xlvi. 4. 1 21. 
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CHAPTER XL 

JURISTS OF SECOND HALF OF FIRST CENTURY. 

Pegasus, according to Pomponius, succeeded Proculus in the school 
started by Labeo, and was himself succeeded by Celsus the father. 
Pomponius says also that he was praefect of the city in the time of 
Vespasian. Juvenal (iv, 77) speaking of an event in Domitian's reign 
mentions the presence of Pegasus ; attonitae positua modo uillicua urhi 
interpres legum sanctissimus, omnia quamquam temporibus diris trac- 
tanda putabat inermi iuatitia. On this the scholiast remarks that he was 
the son of a trierarch, that his name was taken from the figurehead of 
his father's vessel, that he was governor of several provinces, and after- 
wards praefectus urbi, and was so famed for his knowledge of law that 
the people called him a book rather than a man, and that the S.G. 
Pegasianum was named from him. Some difficulty has been found 
in positua modo. But the reigns of Domitian and Vespasian were 
separated by only two years, and, if he was appointed praefect just 
before Vespasian's death, the expression seems quite intelligible. 
Two alterations of the law are referred by Gaius to senate's decrees 
passed in the consulship of Pegasus and Pusio, one removing the 
maximum limit of age imposed by the lex Aelia Sentia on Latins, 
who by marrying and having children were allowed to claim Poman 
citizenship (Gai, i. 31); and the other giving an heir, who was 
charged with a trust to restore the inheritance, a right to retain one- 
fourth (ii. 254), and, in case the heir refused to enter at all from 
doubts of the solvency of the inheritance, empowering him to do so, 
at the request of the cestui que trust, without incurring liability (ib. 
258). Justinian amended the S.C. Trebellianum so as to render the 
S.G. Pegasianum no longer necessary (Inst, ii. 23. § 7). The Insti- 
tutes refer this S.C, Pegasianum to the time of Vespasian (ib. § 5). 

No extract from any work of his is given in the Digest, but 
he is cited 28 times : e.g. D. ii. 1. 1 11. § 2; iii. 2. 1 2. § 5; 5. 1 17 
(18); IV. 8. 1 21. § 10; V. 4. 11. § 3; vii. 1. 1 9. § 3; 1 12. § 2; 1 25. 
§ 7; IX. 2. 1 5. § 2; xv. 1. 1 30. pr.; xxviii. 5. 1 19; xxxii. 1 12; 
XXXIII. 7. 1 12. § 3; xxxix. 5. 1 19. § 6 ; &c. 

Caelius Sabinus is named by Pomponius as of most influence in 
the time of Vespasian. He succeeded Cassius in the school formed by 
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Capito, and was succeeded by Javolenus. He was (with Flavius 
Sabinus) consul suffectua a.d, 69, having been appointed by Otho, and 
confirmed by Vitellius (Tac. H, i. 77). His full name is given in the 
Act Anud. of that year as Cn, Arvlenus GaeliuB Sahinua, He wrote 
a work de edicto aedilium curulium from which one short extract is 
given by Gellius (iv. 2. §§ 3 — 5), and probably another (ib. vi. (vii.) 
4. §§ 1 — 3). He is cited by Gains iii. 70; 141 ; and by Ulpian and 
others in several places on the Aediles' edict, xxi. 1. 11 14, 17, 20, 38, 
66 ; also xxxv. 1. 1 72. § 7. 

Urseius Ferox is chiefly known from the title of a work attri- 
buted to Julian in the Florentine Index, from which there are 43 
extracts in the Digest, filling five of Hommel's pages. The precise 
nature of Julian's four books ad Urseium Ferocem is not certain. 
In three extracts (xxiii. 3. 1 48; xxx. 1 104; xlvi. 3. 1 36) after a 
certain amount of matter come the words lulianus notat. So Ulpian 
D. X. 3. 1 6. § 12 has Urseius aity &c. followed by lulianus autem 
recte notat. In an extract from this work which forms xvi. 1. 1 16. 
§ 1 we have Gains Cassius respondit, <fec. followed by lulianus autem 
recte putat This last has probably been altered by Tribonian. But the 
other passages seem to shew that the work was really not a com- 
mentary of Julian's on a work of Urseius Ferox, but the work of 
Urseius edited with notes by Julian (so also Mommsen Z, H. G, 
VII. 483), and therefore probably the language generally in these 
extracts is that of Urseius, not of Julian. Hence Gassius apud Urseium 
notat (D. VII. 4. 1 10. § 5) probably refers either to some notes 
written by Cassius on this work, and retained by Julian, or to some 
notes of Cassius quoted by Urseius. And the like may be said of 
Gassius existimasse Urseium refert (D. xliv. 5. 1 1. § 10), where 
Mommsen inclines to correct it to Gassium.,. Urseius, Several of the 
extracts contain answers given by Sabinus, e.g. D. vii. 1. 1 35; xxx. 
1 104. § 7, (fee; Gollat xii. 7. § 9; or Proculus e.g. D. ix. 2. 1 27. § 1; 
X. 3. 1 5 ; &c. : one at least contains an answer of Gains Cassius (D. 
XVI. 1. 1 16. § 1), and so probably D. xxiv. 3. 1 59, where *Gaius' is 
named. In another (D. xxxix. 6. 1 21) we have plerique, in quihus 
Priscus quoquCy responderunt, Priscus is probably Javolen, 

Perhaps the easiest explanation of the facts is that Urseius lived 
about the time of Nero, that Cassius wrote some notes on his work, ,. 
and Julian incorporated them with his own; and that the passaqg^ 
in which Cassius and Priscus are referred to are part, not #ig the 
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work of Urseius, but of Julian's notes to it, Paul was doubtless 
referring to the same work, when he says apvd Ferocem Procvhbs 
ait (D. XXXIX. 3. 1 11. § 2). In the Collatio I.e. the 10th book of 
Urseius is mentioned. Probably this is a mistake. 

Atilicinus is often (27 times) mentioned in the Digest as an 
authority, frequently beside Proculus or Nerva, e.g. D. ii. 14. 1 27. 
pr. Neratiua Atilicinus Proculus ; i v. 8. 1 21. § 9 Proculus et Atili- 
cinus; VIII. 3. 1 5 Neratius hoc Proculum et Atilicinum existimobsse 
ait ; X. 3. 1 6, § 3 Sahinus et Atilicinus responderunt / xii. 4. 1 7 
Nerua AtUicinus responderunt ; xvii. 1. 1 45. § 7 Nerua Atilicinus 
aiunt ; xxxii. 1 19 ; xxxiv. 3. 1 16; xxxv. 2. 1 49. pr. Atilicinus 
Nerua Sahinus ; XLiv. 4. 1 4. § 8; XLV. 2. 1 17 Atilicinus Sahinus 
Gassius ; but also by himself, e.g. D. xx. 6. 1 6. § 2. He is cited by 
Julian Dig, xvi. (D. xii. 4. 1 7) and Pomponius vi. ad Sab, (D. xxx. 
1 48) and Neratius (above). See also Vat. Fr. 77. In xxiii. 4. 1 17 
we have an answer by Proculus to a case put by Atilicinus. There 
is no reason for refusing to identify the questioner with our jurist, 
so that we may well consider him to have been somewhat younger 
than Proculus. 

An opinion of his is reported by Aufidius (Anjldiu^ MS.) Chius 
in the Vat Fr. 77. Aufid. Ch. is alluded to in Mart. v. 61. 

Plautius must have been an important writer, as Neratius wrote 
on him in several books {Neratius lihris ex Plautio ait D. viii. 3. 1 5), 
Javolenus in five books, Pomponius in seven books, and Paulus in 
18 books. In the Florentine Index the three last works are men- 
tioned and are all called ad Plaviium ; but in the inscriptions to the 
extracts themselves Javolen and Pomponius' works are called, like 
that of Neratius, ex Plautio, (The sole exceptions D. vii. 1. 1 49 Pom- 
pon, ad Plautium and xxv. 3. 1 34 lauolenus ad Plautio (so F) are 
clearly mistakes.) The extracts fi*om Paul's work are always in- 
scribed ad Plautium, What this difference in title indicates is not 
certain : but, as Paul's work was so much more voluminous than the 
others, it is natural to suppose that he edited and commented on the 
whole of Plautius, and that the others commented on selections only. 
The number of extracts from Javolen's work are 18, occupying one- 
and-a-half of Hommel's pages ; from Pomponius' are 37 occupying 
four pages; from Paul's are 190 occupying 22 pages, this work of 
Paul's being one of the larger components of the Digest. The various 
treatises on Plautius were dealt with together by the Edictal Com- 
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mittee immediately after the works on the Edicts, Paul's being taken 
first as the latest and largest In some extracts from it (D. iii. 3. 1 
61; XX. 4. 1 13; xxxiv. 2. 1 8; xxxv. 1. 1 43 ; 1 44; 2. 1 49) part is 
stated to be Plautius' text, parfc to be Paul's note ; and as Plautius 
refers to Cassius, Nerva, Proculus, and Atilicinus we get a superior 
limit for the time of his writing, Javolen and Neratius giving the 
inferior limit His time will be about Vespasian, or at any rate 
towards the end of the first century p, Chr, XJlpian in his 17th book 
<id Sdbinum uses the expression omnes auctores aptid Plautium de hoc 
consenserunt (Vat. Fr. 77) which points to the work having been so 
edited as to make it a collection of various opinions. 

Oelsus pater is mentioned by Pomponius as the successor of 
Pegasus in the leadership of the school started by Labeo, and as himself 
succeeded by his more distinguished son. His opinions are quoted 
by his son D. xii. 4. 1 3. § 7 ; xxxi. 1 20; 1 29. Neratius says et 
Ariatoni et Cdso patri placuit, &c. (D. xvii. 1. 1 39). Where Celsus 
is named without the addition of pater it is generally assumed that 
the son is meant. The last quarter of the 1st century is the time to 
which the father must be assigned. In xxxi. 1 29 he is said to have 
been in the council of the consul Ducennius Uerua, but this consul- 
ship is wholly unknown. (C. Ducenius Proculus was consul avf- 
fectua A.D. 87, as we learn from the Acta Arvxdia.) 

Pedius, whose name is given as Seocttvs Peditia (D. rv. 8. 1 32. § 20; 
IX. 2. 1 33; XXXIX. 1 5. § 9), was later than Ofilius and Sabinus 
(D. XIV. 1. 11. §9; L.1 6. 113. §1), but apparently earlier than 
Pomponius (D. iv. 3. 1 1. § 4) ; the inference commonly taken from iii. 
5. 1 6 that he was earlier than Julian being displaced by Mommsen's 
making 1 6 continuous with 1 5). He wrote on the Edict in at least 
25 books (D. xxxvii, 1. 1 6 § 2), and on Stipulations in more than 
one book (D. xii. 1. 1 6). He is often (54 times) quoted by Paul and 
Ulpian and by them only (see above and vi. 1. 1 6 ; xxi. 1. 1 4. § 4 ; 
1 23. § 9; xuii. 17. 1 1. §4; 19. 1 1. § 7; 24. 1 1. §6; cf. Vat Fr. 
93). There are no extracts in the Digest In the abbreviations given 
in Cod, Hinsidl, (Keil's Gram. iv. p. 328 ; Huschke lur, Anteiust, p. 
143, ed, 4) S. P, M. is interpreted Sextii Pedii Mediiuini. (I see 
however no other jurist so denoted in these notes by initials.) 

UruiANUS is cited 16 times in the Digest, but there are no ex- 
tracts from his writings. He reported opinions of Sabinus, Cassius, 
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and Proculus (D. xxix. 7, 1 14); and his opinion was referred to by 
Pomponius (D. xiii. 6. 1 17. §4); but there is no further indication 
of the time at which he wrote. His opinions are cited by Scaevola 
XXIX. 7. 1 14 ; by Ulpian in his works on the Edicts D. iv. 2. 114. § 5 ; 
8. 1 21. § 11 ; IX. 2. 1 27. § 24; xix. 5. 1 17; xxi. 1. 1 1. §§ 9, 10; 
1 17. §§ 3, 5 ; XXXIX. 2. 1 24. § 9 ; xliii. 16. 1 1. §§ 41—46 ; 19. 1 1. § 6 ; 
by Paulus, D. iv. 9. 1 4. § 2 ; xiii. I. c. ; xix. 4. 1 1. § 3. In ColkU. 
xii. 7. § 8 we have Item libro vi. ex Uiuiano relatum est, si fumus^ 
&C., which reference is omitted in transferring the passage to D. ix. 
2. I 27. § 10 (see above p. Ixx). 

FuFiDius wrote QuaestionASy from the second book of which African 
quotes in D. xxxiv. 2. 1 15. Fufidius there reports an opinion of 
Atilicinus. Gains (D. xl. 2. 1 25) contrasts the opinions of Fufidius 
and Nerva the younger. Paul refers to Fufidius in D. xui. 5. 1 29. 
(Cujas suggested his identification with L. Fufidius, an advocate 
mentioned by Cic. Brut 29. § 112 ; Plin. H. N, xxxiii. § 21 ; others 
of the name are mentioned Cic, Fis, 35 ; Fam. xiii. 11, 12 ; Q, Ft, hi. 
1,2; Hor. SaL i. 2. 12, but they are all inconsistent with the Digest.) 

Campanus is twice mentioned, in both cases by writers on trusts, 
viz, by Valens D. xxxviii. 1. 1 47 ; by Pomponius xl. 5. 1 34. § 1. 

PuTEOLANus Uhro prima adsesaoriorum scribit D, ii. 14. 1 12 
(Ulp.). Nothing more is known of him or his work. 

OcTAUENUS is quoted by Valens (D. xxxvi. 1. 1 69. (67.) pr.) ; by 
Terentius Clemens (xl. 9. 1 32), by Pomponius (xix. 1. 1 56 ; xxx. 1 9 ; 
XL. 1. 1 13 ; 4. 1 61. § 2 ; 5. 1 20 bellissime Aristo et Octauenus ptUa- 
bant); by Marcian (xx. 3. 1 1. § 2) ; often by Paulus (e.g. vl 1. 1 6 ; 
xviii, 6. 1 8 Froculua et OctaiLenua aiunt) ; and Ulpian (e.g. v. 2. 1 16; 
1. 18 ; VII. 8. 1 12. § 6). He wrote after the lex lunia Norbana^ which 
was passed 19 jt>. Chr. (Dosith. 2). There are no extracts from him 
in the Digest. 

XJarius Lucullus is referred to by Aristo in an extract from 
Pomponius (D. xll 1.119). Mommsen conjectures XJarius to be a mis- 
take for Ua/rro ; and for IausuUus refers to C. TvM, 4. § 8 Jf. LueuUiiSf 
qui stffmma aequitate et sapientia tus dixit primtis hoc ivdicvu/m^ 
composuit. If this was the Lucullus meant, one would have expected 
Pomponius (who wrote on Aristo) to have named him in his list of 
th* lawyers* 
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Seruilius is stated by Terentius Clemens (D. xxxvii. 14. 1 10) to 
have reported an opinion of Proculus. 

Aristo, often quoted (80 times) in the Digest, is no doubt the 
same as Titius Aristo, a friend of Pliny the younger, who addresses 
two letters to him (v. 3 ; viii. 1 4). He attended Cassias' lectures (D. 
IV. 8. 1 10) ; was with Neratius Priscus in the Council of Trajan (D. 
XXXVII. 12. 1 5); and was so ill a.d. 97, that he requested Pliny and 
other friends to ascertain from the physicians whether his disease 
was incurable, in order that he might in that case adopt a voluntary 
death (Plin. Up, i. 22). The doctors gave a favourable prognostic; 
and Aristo was still alive in the consulship of Afranius Dexter, 
i.e. A.D. 105 (ib. viii. 14. § 12). Pliny speaks of him in terms 
of warm praise : Nihil illo grauius, sanctius^ doctius, ut mihi 
non unus homo sed literae ipsae omnesque honae artes in una 
homine summum periculum adire uideantur, Quam peritus ille et 
priuciti iuris et puhlicil Quantum rerum, quantum exemplorum, 
quantum antiquitatis tenet! Nihil est quod discere uelis, quod ille 
docere non possit, ... In toga negotiisqus uersatur, mulfos advocationis 
plures consUio iuuat, Nemini tamen istorum (i. e. philosophers) casfi- 
tate, pietate, vustitia, fortitudine etiam primo loco cesserit (ib. i. 22), 

There are no extracts from him in the Digest, but he is frequently 
referred to. He often gave answers on points of law. Thus answers 
to Celsus are named (D. ii. 14. 1 7. § 2 ; xl. 7. 1 29. § 1) ; to Neratius 
Priscus (xx. 3. 1 3; cf. xl. 4. 1 46); and also of Neratius to him 
(xix. 2. 1 19. § 2) ; and of Aristo to others (viii. 5. 1 8. § 5 ; xxxvi. 1, 
1 3. § 2). He wrote notes on Labeo^s posteriores (D. xxviii. 5. 1 17. 
§ 5) ; on Sabinus (vii. 8. 1 6) ; on Sabinus* books ad Uitellium (xxxiii. 
9. 13. § 1) ; on Cassius (vii. 1. 1 7. § 3 ; 1 17. § 1 ; xxxix. 2. 1 28) ; 
and apparently made a collection of decisions (Aristo in decretis 
Frontianisitare/ertyT>, xxix. 2. 1 99, which Rudorff(i?. G. i. p. 184) 
and Mommsen suppose to refer to decisions on appeal given by 
Frontinus, who was several times consul). Gellius says that he read 
in a book of Aristo the jurisconsult havdqua^quam indocti uiri, that 
the Egyptians regarded thefts as lawful and did not punish them. 
Neratius in his Memhranae often reports Aristo's opinions (D. ii. 14. 
1 58 ; XIII. 1. 1 12. § 2 ; xvii. 1. 1 39 ; xviii. 3. 1 5 ; xxxvi. 3. 1 13) ; and 
hence probably it comes that their two opinions are so often cited 
together (e.g. vii. 2. 1 3. § 2 ( =.Vat. Fr. 83) ; xvii. 2. 1 62 ; xxiii. 3; 
1 20 ; &c.). Further Pomponius frequently refers to Aristo, and as 
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Mommsen thinks from the words of Paul (D. xxiv. 3. 1 44. pr. tU est 
relatum apud Sextum Pomponium digestorum ah Aristone libro quinto) 
collected and edited Aristo's writings and opinions. The words 
however seem more naturally to denote a work by Aristo which 
Pomponius quoted. Vat. Fr. 88, 199 also refer to Aristo. The letter 
from Salvius Aristo to Julian (D. xxxvii. 5. 1 6) can hardly refer to 
our Aristo, who must have been old when Julian was a youth. See 
Mommsen Z, R, 6r. vii. 474 sqq. and his Index to Keil's Pliny s. v. 

AuLus, named beside Aristo in D. xxviii. 5. 1 17. § 5, is not 
otherwise known. 



CHAPTER XII. 

JURISTS OF FIRST HALF OF SECOND CENTURY. 

MiNicius wrote some work which Julian edited and annotated in 
six books. In the Florentine Index Julian's six books ad Minicium 
are named. The inscriptions of the extracts, of which there are 40 
in the Digest, occupying 3 J of HommeFs pages, have ex Minicio, 
except III. 3. 1 70, which has ad Minicium, In two places, 
VL 1. 161; XXXIII. 3. 1 1, Julian's note is expressly distinguished : 
and so in a citation in xix. 1. 1 11. § 15, where libro decimo apud 
Minicium is probably a mistake for some other book (x. for v. ?). In 
two extracts we have lulianus respondit (iii. 3. 1 76 ; XLVi. 8. 1 23). 
Minicius is referred to D. xix. 1. 1 6. § 4. 

He is generally identified with the Minicius Natalis to whom 
Trajan addressed a rescript, allowing matters affecting military dis- 
cipline, and among them the hearing of prisoners {custodiarum 
cognitio), to be dealt with on holidays. The rescript is given in an 
extract from Ulpian's 7th book de officio proconsulis (D, ii. 12. 1 9). 
This Minicius Natalis is no doubt the elder of the two mentioned in 
several inscriptions, from which it is seen that he was consul a.d. 107 
and proconsul of Africa, with his son serving under him as legate 
{G. I. L, II. 4509, Wilmanns 1172; viii. 2478; 4676; x. 5670. 
Por the son see ii. 4510, 4511; viii. 4643; Wilmanns 1179.) 
Minicius Natalis is also mentioned in inscriptions Eph, Epig, i. 
p. 251 ; IV. p. 271. The full name of both was L, Minicius L, F, 
GaUJus) Natalis Quadronius Uerus, 

A letter of Pliny Minicio suo (vii. 1 2) is by some supposed to be 
addressed to the lawyer. 
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Laelius. a jurist of this name is mentioned by Paul twice, 
D. y. 3. 1 43 ; and 4. 1 3. In the latter place Laelius is said to have 
mentioned his being present when a woman of Alexandria was 
brought to Hadrian, who had been delivered of four children at once 
and a fifth forty days after; cf. D. xxxv. 4. 1 7 (GaL). Gellius 
(xv. 27) gives three extracts from the first book of Laelius Felix ad 
Q. Mucium relating to the comitia and in one referring to Labeo. 
Macrob. {Sat, L 6. § 13) gives a quotation from M. Laelius Augur 
which Huschke doubtfully refers to Laelius Felix. In Plin, (ZT. N", 
XIV. 93) the editors read Z. Aelius, 

Ualerius Seuerus is quoted by Julian (D. iii. 5. 1 29. (30.) 
respondit U, S.) and by XJlpian in. 3. 1 8. pr.; xliii. 20. 1 1. § 21 ; 
and probably ii. 4. 1 4. § 3 {ut Seuerus dicehat). A (7. Ualerius 
Seuerus was consul suffectus a.d. 124 (Corp, I, L, iii. p. 873). 

Neratius Priscus lived in the reigns of Trajan and Hadrian. 
He was consul with Annius Verus, when a senate's decree was passed 
imposing the forfeiture of half his property on any one who castrated 
his slave (D. xlviii. 8. 1 6). The consulship is put in A. D. 83 by Borghesi, 
in 98 by Asbach (see Teuffel p. 794 n. 4). He was one of Trajan's 
council with Aristo, when he decided that a father, who had on 
account of his illtreatment of his son been compelled to emancipate 
him, could not claim as manumissor the succession {honor, poss.) of 
his son (D. xxxvii. 12. 1 5); and he was with Celsus and Julian one 
of Hadrian's council (Spart. Hadr, 18). His position was so high 
that many thought Trajan intended to leave him, and not Hadrian, 
as his successor ; and friends so strongly recommended him that one 
day Trajan said to Priscus commendo tihi prouindas, si quid mihi 
fatale contigerit (ib. 4. § 8). The offices which he held are enu- 
merated in an inscription found at Saepinum, a municipal town in 
Sanmium : Z. Neratio L. f, Uol, Frisco^ Praef. Aer, Sat, Cos, Leg. 
Pr, Pr, in 2>^ou, Pannonia scrihae quaestori et munere functi 
patrono (Wilm. No. 1152); i e. 'erected by the quaestorial clerks, 
present and past, to their patron, Lucius Neratius Priscus, son of 
Lucius, of the Voltinian tribe, praef ect of the treasury of Saturn ' 
(see note on fisco, p. 184), * consul, legate, pro-praetor* in the 
province of Pannonia'. Mommsen (Index to Keil's Pliny) identifies 
him also with the Priscus to whom a.d. 98 Pliny writes {Ep, ii. 13) 

^ This is the official title of the governor of one of the minor imperial 
provinces. 
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and addresses as ruling a large army ; and perhaps with the Priscus 
of Up. VI. 8; VII. 8; 19; and vii. 15. (His brother Neratius 
Marcellus (D. xxxiii. 7. 1 12. § 43) was also consul, and, in Trajan's 
reign, legate in Britain. Hadrian forced him to kill himself, Spart, 
Hadr. 15.) 

His works named in the Florentine Index are Regulae in 15 
books; Membranae in 7 books, and Eesponaa in 3 books. From 
these there are in the Digest 64 exti^acts, usually short, so that they 
do not occupy more than 7 J of HommePs pages, out of which 
the extracts from the menibranae fill 6. His libri ex Plautio are 
mentioned in the Digest (xxxiii. 7. 1 12. § 35). He is frequently 
cited, both in the Digest (128 times) and elsewhere (Vat. Fr. 54 ; 
71 ; 75 ; 79—85 ; CoUat. xii. 7. § 7). A letter to Aristo is referred 
to in D. XIX. 2. 1 19. § 2. Some extracts in the Digest are made 
either from an edition of some of his writings or from a com- 
mentary by Paul (4 books). See D. vii. 8. 1 23; xv. 1. 1 56; xvik 
1. 1 61 ; XXIV. 1. 1 63, &c. Gellius (iv. 4) speaks of a book de Nuptiia 
which may have been part of one of his more general works. 

Iauolenus Priscus. Little is known of the life of this lawyer. 
A statement by Pomponius, one extract in the Digest, and one letter 
of Pliny contains all our direct information. Julian (D. XL. 2. 1 5) 
tells us that he remembered his teacher Javolenus both in Africa and 
Syria, when holding a council to approve manumissions (cf. Ulp. l. 
§ 12 sq.), settiug some of his own slaves free, and that he himself 
when praetor and consul followed the precedent (D. XL. 2. 1 5). 
What magistracy Javolen held is not told us. Pliny (a.d. 106 or 107) 
tells a good story of Passennus Paulus, who, having collected some 
friends to hear him read some elegiac verses, began by addressing 
Javolenus Priscus, Ftisce iubes. Whereupon Javolen who. probably 
had little taste for recitations, and as a lawyer was not going to take 
the responsibility thus thrown on him (cf. Jideivherey actio quod 
iu88u, &c.) could not resist saying, £go uero non iuheo. The reply 
was received with general laughter and joking, partly we may suppose 
at the poet, and partly at the candid and facetious lawyer. The 
courteous Pliny was shocked, and apologises for Javolen. *He was 
'no doubt somewhat cracked, but still he took part in social duties, 
*was a member of councils, and even acted publicly as a legal ad- 
* viser.' {Eat omnino Priscus duhiae sanitatis, interest tamen officiis^ ad- 
hibetur consiliis atqtie etiam ius ciuile publice respondet. Plin. Ep, 
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VI. 15.) It is not necessary to think Javolen was more than a 
humourist. Pomponius (D. i. 2. 1 2. § 53) classes him with the 
Sabinians and says that he succeeded Caelius Sabinus, who flourished 
in the time of Yespasian, and was himself followed by Abumius 
Valens, Tuscianus and Salvius Julianus : so that he evidently be- 
longed to the reigns of Domitian and Trajan. Capitolinus (Ant P. 
12) speaks of Diavolenus or Javolenus, along with Vindius, Valens, 
Maecianus and XJlpius Marcellus, as one of Antoninus' counsellors, 
but this is discredited by Zimmern, Mommsen (Index to Keil^s 
Fliny), and others, the lateness of the time and the fact that he 
is not named as one of Hadrian's councillors making it improbable. 

In the Digest there are 206 extracts, occupying 23 of Hom- 
mel's pages. Three works are named in the Florentine Index. 15 
books Ux Cassio (5 J pages of Hommel) ; 14 books of Epistles (9 
pages of Hommel); and 5 books ad Plautium (1 J pages of Hommel). 
Besides these there are a number of extracts (occupying 7 of Hom- 
mePs pages) from a book called Ex posterioribus Labeonis, which is 
classed by Bluhme as the last in the Sabinian series, whereas Javolen's 
other works are in the Edictal series. The precise relation of this 
work to Laheonis libt'i x poateriorum a lauoleno epitomatoru7n, 
which is named in the Florentine Index and is one of the books in 
the Appendix to the Papinian series, is a riddle. Notice especially 
that extracts from these works alternate in D. xviii. 1. 11 77 — 80, 
XIX. 2. 11 57 — 60, and that the same case is differently reported in 
D. XXIII. 3. 1 80 and 1 83. (See Pemice's discussion Labeo i. pp. 69 
— 81. He holds the two works to be different and not, as some 
have suggested, the same work differently named.) Javolen is not 
often cited by other writers. Where Priscua is cited in the Digest, 
it is generally thought that Javolen, and not Neratius, is meant. 
One of the suppoi-ts of this conclusion is however removed by 
Mommsen's reading Proculus et Neratius instead of Priscua et iV^. in 
D. VII. 8. 1 10. § 2. 

Javolen's style may be seen in the longer extracts such as D. xvii. 
1. 1 36; XXXV. 1. 1 40; xi. 7. 1 39; xli. 3. 1 23; xlii. 5. 1 28. He, 
or rather Labeo, frequently quotes the opinions of the earlier lawyers 
Q. Mucins, Gallus (Aquilius), Servius, Ofilius, Trebatius, Tubero, 
Gascellius, Namusa. 

Celsus, i.e. P. luuENTius Oelsus, son of another lawyer of the 
same name, is often called Celsus Jllitis, but is also the lawyer meant 
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when Celsus only is named. His full name is given in a S. Cons, 
quoted in D. v. 3. 1 20. § 6 as P. luitentiU'S CeUus Titvus Aufidius 
Oenus Seuerianua (where Borghesi reads TUua and Hoeniua), Little 
is known of his life. He was A.D. 94 engaged in a conspiracy against 
Domitian, and to avoid conviction requested a private interview with 
the Emperor, in which he knelt to him, called him master and god*, 
and proceeded to deny the charge, and to promise that if he were let 
off he would turn informer against others. He was. set free, but 
accused no one, excusing himself on one pretext after another, until 
Domitian was killed (Dio Cass. Lxvii. 13). In 106 — 107 he was 
praetor and (according to Plin. Up. VL 5; cf. v. 20) took a leading 
part in an angry discussion in the senate. Yarenus a defendant on 
a charge of extortion had obtained by Pliny's advocacy the consent 
of the senate to his witnesses being formally summoned (euocari), 
as well as those of the prosecutors. At a subsequent meeting of the 
senate, Licinius Nepos reopened the matter, blamed the senate, and 
demanded or ironically suggested that this should be made a standing 
order for all defendants on a charge of extortion. Celsus defended 
the senate's action, and with angry invective rebuked Nepos. Both 
disputants had come prepared for the contest and spoke from written 
notes. Celsus was consul first with L. Neratius Marcellus and 
afterwards with Q. Julius Balbus in A.D. 129 {Corp. I. L. vi. Nos. 
527; 10299; iiL pp. 875, 876; D. v. 3. 1 20. § 6) and this is called 
his second considship (Cod. vii. 9. 1 3), though nothing is known of 
bis first consulship. An important decree of the senate on Hadrian's 
proposal was made in this year relative to the sale of the assets of an 
inheritance (D. Lc). He is mentioned as being one of Hadrian's 
legal advisers with Salvius Julianus, Neratius Priscus, and others 
(Spart. Hadr, 18; where the MSS. have/w^mm CeUurn), Pomponius 
names him with Neratius Priscus, as succeeding to his father in the 
headship of Proculus* school. (D. i. 1. 1 2. § 53.) An inscription 
in which luuejitiua Celsus as pontifex occurs in a.d. 155 can hardly 
refer to the lawyer (Wilmanns No. 312). 

He is considered to have been a man of sharp temper and vigorous 
expression. His answer when consulted by Domitius Labeo is 
famous, and qtuiestio Bomiticma was used in the middle ages almost 
proverbially for a foolish question and responsum Celsinum for a rude 
answer. The question was whether one who had been summoned to 
write a will, and had written and put his seal to it, could be counted 

1 Cf. Suet. Dam. 13. 
R. I 
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as one of the necessary seven witnesses. To which Celsus replied 
'Either I do not understand what it is you consult me about or your 
* question is very foolish. For it is something more than ridiculous 
*to doubt whether a man is a good witness when he has written the 
'will itself* (D. xxviii. 1. 1 27 an extract from Celsus* own Digest). 
Possibly Dom. Labeo's doubt may have arisen from the fact that the 
witness was not summoned as such but as writer of the will (cf. ib. 1 21. 
§ 2; Cod. VI. 23. 1 31. § 2 septem testes^ quoa ad testimonium uocari 
necesse est, <fec., and Puchta Curs. § 99 «). Some other instances of 
sharp language by Celsus have been noted e.g. qu>od totum et ineptum 
et uitiosum est D. xxviii. 5. 1 60 (59). § 1 ; Quid tarn ridiculum est 
qtia/mf &c, (D. XLVii. 2. 1 68 (67). § 2); Celsus adulescens scribit..,esse 
hanc quaestionem de bono et aequo; in quo genere plerumque sub 
auctoritate iuris scientiae pemiciose, inquit, erratur (Paul. D. XLV. 1. 
1 91. § 3), where adulescens is noticeable. Again XJlpian D. iii. 5. 
1 9 (10). § 1 speaking of an opinion of Antist. Labeo's says istam sen- 
tentiam eleganter deridet Celsus, See also D. xviii. 2. 1 13. pr. and 
Vat. Fr. 75. § 5 (where however the ms. is somewhat corrupt). But 
one can hardly lay much stress on a few expressions of this kind. 
From the way in which his opinion is quoted by subsequent jurists 
it is clear that he was very highly thought of and in D. iv. 4. 1 3. § 1 
we read of his being consulted by a praetor. In D. xxxiii. 10. 1 7 a 
considerable extract is found, in which Celsus quotes the older jurists 
Tubero and Servius, and discusses their opinions with deference, 
while at the same time expressing his own with that almost epigram- 
matic neatness which the Roman lawyers often called elegavMa. 
Many of his views exhibit a reasonable regard to natural circum- 
stances rather than to the precise letter, which is eminently 
characteristic of the best Koman lawyers, and is quite consistent 
with sharp logical insight. See e.g. D. viii. 6. 1 6 ; xii. 6. 1 26. § 12 ; 
XXIV. 1. 1 5..§ 15; XXVIII. 2. 1 13 pr. ; xxxi. 1 22; 1 30; &c. A cu- 
rious statement is quoted from him, that no one is so deaf as not to 
be able to hear at all, if a person speaks supra cerebrum iJM/us (Cod. 
VI. 22. 1 10. § 3). The only work from which extracts occur in the 
Digest is his LHgesta in 39 books. These extracts are 141 in number : 
they occupy 14 of HommeFs pages. See also Vat. Fr. 75 — 80 (where 
he is often referred to) and ib. 1. Besides this work there are cited 
also his Epistolaej at least 11 books (D. i v. 4. 1 3. § 1); his Qu^aestio- 
neSf at least 19 books (D. xxxiv. 2. 1 19. § 3) and his Comm^entarii^ at 
least 7 books, which however may have been part of the Digesta 
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{Celstis libro nono decimo digestorum, eommentariorum septimo, D. 
XXXIV. 2. 1 19. § 6). There are 64 citations from the Digesta and 121 
citations from this or other works. Of the citations Pomponius makes 
8, Marcianus 4, Paul 4 and Maecianus 1, and TJlpian all the rest 

luLiANUs, i.e. P. Saluius Iulianus, the last name in Pomponius* 
list of lawyers, was one of those who succeeded Javolenus as leaders 
of the Sabinian school. He himself calls Javolenus his praeceptor 
(D. XL. 2. 1 5). He was probably from the colony of Hadrumetum in 
Africa (at least his son is so described Spart. lid, 1) ; and was praetor 
and twice consul. One of these consulships fell in ad. 148 when C. 
Bellicius Torquatus is named as his colleague {Corp, I. L, vi. No. 
375 ; 3885). Mommsen however attributes this consulship to Julian's 
son {Z, R, G, IX. 88 n. sq.). Julian was curator aedium sacrarum 
in AD. 150 {Corp. 7. L, vi. 855), and at one time Prefect of the city 
(Spart. Did, luL, 1). He was in Hadrian's council (Spart. Hadr, 
18) and is called amiiciLS noster in a rescript of M. Antonius and 
Verus which, s{)eaking of his opinion in the past tense, seems to 
imply that he was then dead (D. xxxvii. 14. 1 17). The letters of 
Pronto and M. Antoninus (pp. 59, 60 ed. Naber) speak of him as in 
bad health. He was buried five miles from Rome on the Uia Labi- 
cana (Spart. Bid, ltd, 8. § 10). 

His son was put to death by Oommodus on a charge of conspiracy 
(Lampr. Com, 4; cf. 3). His granddaughter is said by Spartianus 
{Did, lul. 1.) to have been mother of Didius Julianus, who was made 
emperor in succession to Pertinax. Didius was killed in A.D. 193, 
at the age of 60 according to Dlo, or 56 according to Spartianus. 
If the lawyer was his great grandfather, he must have been born 
say 65 years before Didius, i.e. about a.d. 70. 

His authority as a lawyer was great In the reign of Hadrian 
(a.d. 131 according to Euseb. Chron,) he arranged and revised the 
praetor's edict {perpetuum compoauit edictum Eutrop. viii. 17 ; 
prim/ua edictu/m quod uarie inconditeqtce a praetoribus provfiebcUv/r in 
ordinem compoauity Aurel. Victor Caes, 19). A rescript of Leo 
and Anthemius ad. 473 says in prc^senti negotio aequitati conuenien" 
tern luliani tantae exisiimationia uiri atque disertissimi iuris periti 
opinio7iem sequi (Cod. vi. 61. 1 5). Similarly Justinian ad. 530 
Papinianus huiuamodi sententiae suhlimissi/mu/m testem ddducit 
Sahinum luHanwm su/mmae cmctoritatia Jiominem, et praetorii edicti 
ordinatorem (Cod. iv. 5. 1 10); and again in the Const Tanta (§ 18) 

12, 
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confirming the Digest, Itdumus legum et edicti perpetui suptUissimus 
conditor, for which the Greek constitution Ac3<dic€v § 18 has d Trdynav 
rcuv cv vo/jLoOetriaL^ eoSoKLfirjKOTtov aoKfxoTaro^ 'lovXtavos, and, imme- 
diately after, speaks of Hadrian having by means of Julian compressed 
the annual edicts of the praetors into a small book (iv fipax^l nvl 
auvrjye PipXxt^), His name is put first of all in the Florentine 
Index. 

Before discussing Julian's revision the general nature of the 
edict demands attention. An edict is simply a public notice, and a 
praetor's edict is such a notice issued in his capacity as praetor. 
Such edicts would often deal merely with the particular matters 
which happened to require the praetor's action. As the equitable 
jurisdiction of the praetor grew, it became customary for the praetor 
on entering into office to give public notice of the rules which he 
should follow in the administration of justice. Such a general notice 
was called edictvmi perpetuum, ' a standing notice ' \ being one not 
intended for a special case but for the whole course of his year of 
office. To a great extent it would be taken from his predecessors, 
and so far it was called tranalatidum* traditional ; but some parts 
might be recast by the praetor, or new clauses might be added. The 
issue of such an edict would not exhaust the praetor's authority: 
additional action or edict might be required by circumstances (cf. D. 
II. 1.1 7. pr.), but it is obvious that the very purpose of such a notice 
would be annulled or impaired, if the praetor did not observe his 
own edict in the cases to which it applied in principle. Cicero 
speaks at some length on this subject (b.c. 70) in Act. ii. Lib. 1 
against Verres, Capp. 40 — 48, and again in reference to his own 
edict issued as governor of Cilicia. A provincial edict was partly 
similar to the urban edict, and often taken from it, though some rules 
would be required by the special circumstances or customs of the 
particular province. But the principle was the same. A few 
passages may be cited. Fosteaqucmi ius praetorium conatitutum est, 
aeniper hoc iure uai sumus: si tabulae testamenti non proferrentur, 
turn uti quemque potissimum heredem ease oporteret, si is intestatus 
mortuus esset, ita secundum eum possessio daretur. Quare hoc sit 

^ See a fuller discussion in Prof. Clark's Practical Jurisprudence^ pp. 208 
sqq., 847 sqq. 

^ It was translatum so far as actually copied from a predecessor ; translati- 
cium is a secondary formation describing the character thus acquired. So editi 
iudices are judges nominated ; editicii * nominative ' and were judges taken from 
editae tribus (cf. Cic. Plane, 16. § 36). 
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aequiasimumf facile eat dicere, sed in re tcrni v^aitata satis est ostendere, 
omnes antea ita ius diadssey et hoe itettLS edlctum translaticiumqus esse 
(Cic. Uerr, Lib. i. 44. § 114). Then speaking of a change made for a 
particular case Cicero proceeds : In SicUia de possessionibus dandis 
edixit idem qitod omnes Bomae praeter istum,,,QvMero cur ea capita 
in edictum prouinciale tra/ns/erre nolueris.,.Non enim hoc potest hoc 
loco did, multa esse in prouindis aliter edicenda : non de hereditatum 
quidem possessionibtis, non de mulierum hereditatihus. Nam lUroque 
ffenere uideo non modo ceteros sed te ipsum totidem uerhis edixisse, 
qtu>t verbis edici Romas solet (lb. 45, 46. §§ 117, 118). Speaking of 
his own edict B.c. 51 Cicero says that he copied many clauses from 
Q. Mucius Scaevola's edict for the province of Asia, and then 
proceeds, Breue autem edictum est propter hanc meam 3iaipco-iv, qitod 
de duohus generibus edicendum putau% quorum unum est protdncialey 
in quo est de rationibus ciuitatum, de aere alieno, de usura, de syngror- 
phis, in eodem omnia de publicanis; alterum quod sine edicto satis 
commode transigi non potest, de hereditcUum possessionibus, de bonis 
possidendis uendendis, magistris fadendis, qtme ex edicto et postulari 
et fieri solent; tertium de reliquo iu/re dicundo aypa<f>ov reliqui: diod 
me de eo genere mea decreta ad edicta v^rbana a^ccommodaturum {Att, 
VI. 1. § 15). Roinae composui edictum: nihil addidi, nisi quod publi- 
cani me rogarunt, cum Samum ad me uenissent, ut de tuo (i.e. his 
predecessor Appius) edicto totidem uerbis transferrem in meum. 
DUigentissime scriptum caput est quod pertinet ad minuendos sumptus 
ciuitatumi : quo in capite sunt qu^aedam nou>a, salutaria ciuitatibus. . , 
hoc uerOy ex quo suspicio nata est, tralatidum est {Fam, iii. 8. § 4). 
0. Cornelius in B.c. 67 carried a law, ut pra^tores ex edictis suis per- 
petuis ills dicer ent (Ascon. in Com, p. 58), possibly in consequence of 
Yerres' practices. 

What precisely Julian did, when he edictum perpetuum eomposuit, 
we are not told. Componere was used by Cicero to describe drawing 
up his own edict. Pomponius (D. i. 2. 1 2. § 44), in speaking of 
Ofilius' numerous legal works, says de iurisdictione edictum praetoris 
primus dUigenter composuit (see above, p. cxv). Ofilius was not 
praetor, but the word describes the ordinary work of the praetor. 
As such we may fairly suppose Julian's work to have been, though 
very likely more thorough, and under the imperial auspices certainly 
more permanent. The predominance of the imperial power would 
naturally throw the praetor's initiative into the shade, and inferior 
importance would bnng about neglect. So that in course of time 
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some remodelling would be very desirable. Julian may have improved 
the foim, rearranged the matter and incorporated some amendments, 
but substantially the rules of law would not be altered. One inno- 
vation is mentioned by Marcellus (D. xxxvii. 8. 1 3, cf. 9. 1 1. § 13). 
By a new clause introduced by Julian an emancipated son passed 
over by his father's will does not on obtaining honorum posseasio 
exclude sons of his own still in their grandfather's power, but shares 
it with them, bringing his own property into hotchpot. Other 
amendments of Julian's are supposed to be referred to in D. iv. 2. 
1 1 ; XLiii. 19. 1 4. The great difference however between Julian's 
edict and those of preceding praetors was in the authority which it 
obtained. Their's lasted for their year of office and no more. Qui 
plurimum trihuunt edicto praetoris, edictum legem annuam dicunt esse 
(Cic. Verr. Lib. ii. 42. § 109). Julian's was confirmed by a S, Con- 
siUtum (Const. Tarda § 18), introduced by a speech from Hadrian 
(Const. AcSojiccv § 18)^ who declared that any point which should 
arise, not provided for in the edict, should be decided in analogy 
with it. After this the standing edict (edictum perpetuuin) referred 
to was Julian's (D. xxxi. 1 77. § 29; xmx. 14. 1 1. § 1; Yat. Fr. 
§317; Cod. II. 1. 1 3; iv. 2Q, 1 2, <fec.). Sometimes it is called 
praetoris edictum (D. xxiii. 2. 1 58), or simply edictum (D. xxxvi. 3 
1 5. § 1). See Eudorff ^. R. G. in. pp. 28, 29 ; Rechts-Gesch. i. § 97. 
We read of the Edict of the Praetor urbanus, of the Edict of the 
Praetor Peregrirms (cf Lex Rvhria 20), of the Edict of the Province 
of Asia, of Sicily, of Cilicia, Ac, and of the Edict of the Curule 
Aediles, all in the sense of standing codes of rules promulgated for 
the several magistrates' period of office. {lus edicendi habent magis- 
tratus popvZi Romcmi, sed amplissimum ius est in edictis duorum 
praetorura urhani et peregrin^ quorum in prouinciis iurisdictionem 
praesides earum habent; item in edictis a>edium cunUium, quorum 
iurisdictionem in prouinciis popidi Romani quaestores habent ; nam 
in prouincias Caeaaris omnino qua>estores iwn mittuntur et ob id hoc 
edictum in his prouinciis non proponitur, Gai. L 6.) Whether 
Julian made one edict out of all these edicts (Rudorff Z, R, G, in. 
p. 21), or revised separately- the city, foreign, provincial and aediles' 

^ One would have liked earlier authority. It is curious that the one consti- 
tution speaks only of the speech, the other only of the S, C, A notice in a 
Greek Epitome, a.d. 920 (appended to Zachariae Proch. Nom, p. 292), that the 
revision of the edict was intrusted to Julian and Servius Cornelius is, I think 
with others, of no historical value (Rudorff accepts it, Rechts-Gesch, i. p. 268). 
The • Servius ' is from D. i. 2. 1 2. § 44 ; for • Cornelius ' see perhaps above, p.-cxiii. 
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edicts, or dealt only with the city piuetor^s edict, which was as it were 
the leading authority, we do not know, but the last seems improbable, 
and the two first suppositions may be only formally different. Gains 
commented on the edictum urbicum and edictum prouincicUe (see 
below, p. clxxviii) ; Ulpian and Paulus on the edictum (simply), and 
also on the edictwm ctedilium curulium. No fragments remain of 
the edictum praetoris peregrini (Mommsen Staatsrecht ii. p. 212, 
ed. 2 ; cf. Clark Fract. Jur, p. 350). 

There is no need to suppose that the praetors after Julian issued 
no edicts of their own. Gains' words speak of the power as in 
operation. But subsequent praetors would act rather by way of 
interpretation and prescribing subordinate details, than in the quasi- 
legislative capacity which was the attribute of their office before 
(cf. Walter Bechts-Gesch. ii. § 440). Imperial rescripts filled the 
place of the praetors' previous action. 

The principal work of Julian, from which extracts have been 
taken into the Digest, is called by the same name Digesta. This 
work is the first of all named in the Florentine Index. Fitting 
(Alter der rom. JuristeUy p. 6) shews that the sixth book was written 
before the Sc, luuentianwm (14 March, 129 pr. Chr.) : else Julian 
would have been cited in reference to it (D. v. 3. 1 20) ; and that the 
64th book contained a reference to a rescript of Antoninus Pius 
(D. IV. 2. 1 18); so that the bulk of the work was written in the 
reigns of Hadrian and the first Antonine. Mommsen (Z. R, G, ix. 94) 
from the character and phraseology (respondi, respondit, <fea) of the 
extracts infers that the Digesta was an orderly arrangement under 
certain heads of a number of questions with detailed explanations as 
given in lectures. The order of the edict appears to have been 
followed (see however Lenel Ed, Ferp, p. 7) as far as the 58th 
book. After that the matter appears miscellaneous. Marcellus 
wrote notes on it, which are often given with the text in the extract 
in the Digest e.g. iv. 6. 1 41 ; v. 1. 1 75 ; xv. 1. 1 16 ; xxiii. 3. 1 44. 
§ 1 ; XXX. 1 82. § 3 ; 1 92. pr.; xxxvi. 1. 1 28. (27). Notes of Scaevola 
(e.g. II. 14. 1 54; xviii. 6. 1 10. § 1); and of Paulus (e.g. iv. 2. 1 11 ; 
XVIII. 5. 1 4) are found as separate extracts. Ulpian (but no one 
else before his time) quotes Julian's Digest profusely. The extracts 
from it in Justinian's Digest are stated to be 376 in number : they 
occupy 58 of Hommel's pages. Citations (in extracts from other 
writers) occupy about 17 pages more. Besides these there are no 
less than 620 other citations of Julian where the work is not 
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expressly named. No doubt these are, at least mainly, from the 
Digeata. 

Three other works of Julian are named in the Florentine Index, 
viz. 6 books ad Minicium (or ex Minicio), 4 books ad Uraeium 
Ferocem (which were probably annotated editions of those authors), 
and one book de ambiguitaiibus. Extracts from these occupy 9 or 10 
pages. 

The total number of extracts from works bearing Julian's name 
is 456, occupying 68 of HommePs pages. Some extracts of con- 
siderable length form D. xxx. 1 81 — 1 104 (with some interruptions) ; 
xxxvL 1. 1 28. (27) ; xli. 3. 1 33 ; 4. 1 7 ; xlvi. 3. 1 34 ; 8. 1 22; <fec. 
In D. XXXIV. 5. 1 13. (14) we have a discussion of the ambiguities in 
the use of disjunctives. 

Ualens, whose full name is given as Ahumivs Ualens D. i. 2. 
1 2. § 53 ; and iv. 4. 1 33 ; and xxxii. 178. § 6, is named by Pom- 
ponius as successor with Tuscianus, a jurist otherwise unknown^ to 
Javolen. One work of his de fdeicommiasia in 7 books is named in 
the Florentine Index, and furnishes 19 extracts to the Digest. He 
cites answers of Javolen (D. xxxiii. 1. 115) and Julian (D. iv. 4. 1 33). 
He is quoted three times by Paul D. xxxi. 1 82. § 2 ; xxxii. 1 78. § 6 ; 
XL. 5. 1 25. Hence he probably wrote under Hadrian or Anton. 
Pius. A lawyer named Salvius Yalens is said by Capitolinus (Piua 
12) to have been in the council of Ant. Pius with Vindius Verus, 
Volusius Maecianus, XJlpius Marcellus and Diavolenus. A rescript 
of Pius to him is mentioned in D. XLViii. 2. 1 7. § 2. It is possible 
this may be the same as Abumius Yalens. Mommsen reads Fulvius 
for Salvius on the strength of an inscription (Orelli 3153) which at 
ViertePs suggestion {de uitis iurisconsuUorum p. 30) he refers to 
our jurist. Mommsen gives it as follows : L, Ftdvio C, fil. Fopin. 
(write Fupinia) Ahumio Ualenti pontifici pra£fect(o) urhi feriarum 
Laiinar{um) fa^to ab Hadriano ii cos. (i.e. 118 p. Chr.) iii uiro a{uro) 
a{rgento) a{ere) f(lando) /(eriundo) quaest{pri) AtLg{usti) tribuno 
pUhis designate candidato Aug(usti) eq{uo) puhl{icoY c(lari8simo) 
i(uueni) d(ecreto) d{ecurionum). This nominal praefecture of the city 
was often given to young men of rank, and hence we may infer that 
Valens was bom in a.d. 100 (Mommsen Z, E. G. ix. p. 90). 

^ Equo publico, as abl. of description, is common in imperial inscriptions 
(see Wilmanns ii. p. 540) to denote a member of the six turmae instituted by 
Augustus (cf. Madvig Verfass, i. p. 177; Hirschfeld XJntenuch. p. 244: etc.). 
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A short extract from the *7th book Actionum^ is given in D .xxxvi. 
4. 1 15 inscribed with Yalens' name. Kriiger suggests that this is a 
mistake for Vennleius. 

The extracts fill about 3 of HomraePs pages. Of the longer 
extracts are xxxiv. 1. 1 22; xxxv. 1. 1 89; xxxvi. 1. 1 69. (67). 

XJiNDius is mentioned only a few times in the Digest, viz. by 
Paul (D. II. 9. 1 2 Uindiv^ putat and v^ Porkponhis et Uindvua 
scribunt); by XJlpian (ii. 14. 1 7. § 18 Uindiua scribit; v. 1. 15 
ut et Pomponius et Uindivs scripserunt) ; and by Maecianus (xxxv. 2. 
1 32. § 4 Uindiua noster ait). In Vat. Fr, 77 we find him con- 
temporary with Julian, Uindiua (Uenidiua MS.) tamen, dum conaulit 
JuHanum, in ea opinione eat, &c. He is no doubt the Vindius Verus 
who was in the council of T. Antoninus Pius, and the M. Yindius 
Verus who was consul with Pactumeius Clemens 16 June 138 
p. Chr. (C. /. Z. III. p. 879). 

Pactumeius Clemens is mentioned once in the Digest by Pom- 
ponius (D. XL. 7. 1 21. § 1) Pactumeius Clemens aiebat..,imperatore/ii 
Antoninum conatituiaae. Antoninus Pius no doubt was meant, for 
Pactumeius was consul with Vindius in the year 138 p. Chr. (Corp, 
I. L, III. p. 879 where he is called C, Pactumeius Clemens), An 
inscription at Cirta (the modem Constantine in Algiers) calls him a 
jurisconsult and gives a full list of the official positions he had held 
(Wilmanns 1180) P.* Pactumeio P, F. Quir, dementi x uirum 
atlitibua iudicatid, quaeat, leg, Roaiani Gemini aoceri aui procoa, in 
Achaia trib, pleb, fetiali legato Diui Hadriani Athenia Theapiia 
Plateia item in Theaaalia praetori urbano legato Diui Hadriani 
ad rationea ciuitatium Syriae putandaa legato eiuadem in Cilicia 
conauli legato in Cilicia Imp. Antonini Aug. leg. Roaia/ni Gemini 
procoa. in Africa iu/ria conaulto patrono iiii coloniarum DD. PP.* 

* Erected by a decree of the decemvirs at public cost to P. Pactumeius 

* Clemens, son of Publius, of the Quirinian tribe, one of the ten com- 
' missioners for deciding suits, quaestor, legate of Rosianus G^minus 

* (cf. D. XLViii. 5. 1 6. § 2 ; 6. 1 6) his father-in-law when proconsul 
*in Achaia, tribune of the commons, fetial, legate of the divine 

* Hadrian at Athens, Thespiae, Platea and likewise in Thessaly, 

* praetor of the city, legate of the divine Hadrian to settle the 

1 Probably P is a mistake for C. Klein (Fast. Cons. p. 67) corrects C in the 
other inscription. 

- decurionum decreto pecunia publica. 
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'finances of the towns of Syria (cf. Spart. ffadr, 11), legate of the 

* same (Hadrian) in Cilicia, consul, legate in Cilicia of the Emperor 
'Antoninus (Pius) Augustus, legate of Rosianus Geminus when 

* proconsul in Africa, jurisconsult, patron of four colonies '. He was 
evidently made consul just at the time of Hadrian's death, periiaps 
in his absence on the duty in Cilicia, to which he was first appointed 
by Hadrian, afterwards reappointed or continued by Antonine (cf. 
Mommsen Mon, Ancyr, p. 179, ed. 2). 

Africanus, whom we can hardly be wrong in identifying with 
the Sextus Caecilius AfHcanua mentioned in D. xxv. 3. 1 3. § 4 as 
consulting Julian, is named in the Florentine Index as the author of 
Qiuiestiones in 9 books. He is quoted by Paul (D. xix. 1. 1 45. pr. 
idqus et lulianum agitasse Africanus refert\ and by XJlpian (xxx. 
1 39. pr. Africanus lihro uicesimo epistularum apud Lidianv/m, 
quaesit, and xxxviii. 17. 1 2. § 8 Africanus et Fuhlidus temptant). 
There are in the Digest 131 extracts from the Quaestiones. They 
fill 23 J of HommeFs pages. Fitting concludes that the work was 
written at the end of Hadrian's or beginning of Ant. Pius' reign. 
The difficulty of many of the extracts has made Africami lex a 
synonym for a difficult passage. Cujas commented on the whole of 
them (Tom. iv. ed. 1837 Prati). 

Gellius (xx. 1) speaks of Sextus Caecilius as holding a discussion 
in his presence with Favorinus on the law of the Twelve Tables. He 
is described as in disciplina iuris atqtie in legihus popuZi Eomani 
noscendis interpretamdisqu^e scientia usus auctoritateque inltistris, and 
Gellius gives us his defence of the early procedure authorised by the 
Twelve Tables, especially of the famous law si plus minusue secuerunty 
sefraude esto. 

Justinian (Cod. vii. 7. § 1 a) calls Sex. Caeciliius iuris antiqui 
conditor. And Sex. Caecilius is referred to in seveiial places in the 
Digest, viz. xxi. 1. 1 2; xxxiii. 9. 1 3. § 9; xxx v. 1. 1 71. pr. ; xi. 9. 
1 12. § 2 ; XLViii. 5. 1 14. (13). § 1. Further the Digjest in not a few 
places contains mention of the opinion of Caecilius}^ xv. 2. 1 1. § 7 ; 
XXI. 1. 1 14. § 10; XXIV. 1. 1 64; xxxv. 2. 1 36. § 4;^iXLViii. 5. 1 28. 
(27). § 5. 

On the whole there seems no reason to doubtj that the Sex. 
Caecilius of Gellius and the Sex Caecilius and Caeciliius of the Code 
and Digest are the same as Africanus : but in two of J these passages 
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should be written in xxi. 1. 1 14. § 10 (cf. 1 14. § 3 ; 1 17 passim; 
1 38. § 7; § 11; 1 65. § 2); and Sex, Aelius should be written in 
xxxiii. 9. 1 3. § 9 (cf. Gell. iv. 1. § 20). In xxiv. 1. 1 64 Javolen 
cites an opinion of Proculus and Caecilius which cannot refer to 
Africanus, who was much later than Javolen. Probably CaecUivs is 
a corruption for Gadius, 

Possibly Africanus is meant by Gains ii. 218 luliano et Sexto 
placuit (see p. clxxii). That African stood in close relation to Julian 
is tolerably clear. The Greek scholiasts in several places refer to 
Julian's opinions^ given in the extracts from African by the simple 
word respondU (cf. Aegid, Menagii Fraef, ad Cuiac, in Africanum; 
Mommsen Z, R, G. ix. 93), Mommsen suggests that probably 
African's Quaestiones was an account of Julian's opinions and discus- 
sions with his pupils. A similar view is taken by H. Buhl Z, B, G, 
XV. pp. 191 sqq. See also Schulin ad Pomp, de origine iuris^ p. 15, 

Some of the longer extracts from African are xv. 1.1 38 ; xvi. 1. 
1 19; XXX 1 108; xxxv. 2. 1 88; xlvi. 1. 1 21; 3. 1 38; xlvii. 2. 1 61. 

PoMPONius, ie. Sextus Pomponius, is a lawyer of whom we 
know nothing except what may be gathered from the extracts in 
the Digest, and from references to him by later jurists. From the 
expressions which he uses he is supposed to have been a pupil of 
Pegasus (D. xxxi. 43. § 2 Pegasus solitvs fuerat distinguere), of 
Aristo (e.g. D. xxxvl 1. 1 74. (72) Aristo aiebat; xl. 5. 20) and 
of Octavenus (ib. &c.). Fitting gives the following times for the 
composition of his various works. His Commentary on Sabinus in 
35 books, and perhaps his Fideicommissa in 5 books were written in 
Hadrian's reign and before Julian. The Handbook {Enchiridion in 
one book or according to the Florentine Index in two books), from 
which the long historical extract which forms D. i. 2. 1 2 was taken, 
ends with the name of Julian, and was therefore written about the 
same time. To the reign of Ant. Pius belong his commentary on Q. 
Mucins in 39 books, his 5 books of Senatvs Constdta (though they 
may be earlier), his book of Rules {Regula/irum\ his Commentary on 
the Edict, from which we have no extract but of which the 79th 
book is cited in D. xxxvii. 6. 1 1. § 9; 10. 1 1. § 8. Marcellus wrote 
notes on the EegiUae, D, xxviii. 1. 1 16 ; XLix. 17. 1 10. To this or 
the next reign belongs his Commentary on Plautius in 7 books. To 
the reign of Marcus Antoninus belong his Episttdae and Uariae Lee- 
tloiies, which are named separately in the Florentine Index as having 
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respectively 20 and 15 books, but which are treated as one work in 
the inscriptions of D. iv. 4. 1 60; L. 12. 1 15. The 40th and 41st 
book of the Lectiones is cited in D. viii. 5. 1 8. § 6 ; xx. 2. 1 2. The 
eighth book of a work de atipulationibtba is quoted in D. vii. 4. 1 5. 
§ 2 ; and his notes to Aristo are frequently mentioned. Julian 
appears to have used Pomponius* books ad Sahinum (Vat. Fr. 88 ; 
D. XVII. 2. 1 63. § 9) and Pomponius used at least the earlier books 
of Julianas Digesta, 

Some writers have thought there were two lawyers called Sex. 
Pompouius, but there appears to be no necessity for this, in itself 
very improbable, conclusion. In D. xxviii. 5. 1 42 (41) the last 
words * ut refert Seostus Pomponivs ' may be part of the extract from 
Julian, which ought to have been struck out by the compilers, when 
they inserted the extraot from Pomponius instead of Julian's account 
of it. In D. XXX. 1 32 txjrni Sextits quam FomponiuSy in xxix. 5, 
1 1. § 27 and Gai. ii. 218 where Sextus is also mentioned, Mommsen 
{Z. R, G, VII. p. 479) and others suppose Sex. Pedius or Sex. 
Caecilius Africanus to be probably meant, though such a view is 
only necessary in the first passage. (Yat. Fr. § 88 is emended by 
Mommsen.) An extract in D. XL. 5. 1 20 has led some to infer that 
Pomponius lived to the age of 78, but Pomponius is there relating a 
question put to him, not speaking in his own person. 

There are 578 extracts from Pomponius in the Digest: they 
occupy more than 70 of Hommel's pages. Rather more than half 
(37 pages) are from the LihH ad Sahinum; and a fifth (13 J pages) 
from the Lihri ad Q, Mvx^um, But the citations of him by XJlpian 
and others are very numerous — more than 400 (in addition to the 
extracts). Some of the longer extracts are D. xvi. 1. 1 32 ; xix. 1. 
1 6; XXXIII. 1. 1 7 ; xxxiv. 2. 1 34; xli. 1. 1 30. 

Terentius Clemens wrote a work in 20 books ad leges, L e. on 
the Julian and Papian Poppaean laws, from which there are 35 
extracts, mostly short, in the Digest. They fill 3J of Hommel's 
pages. The longer extracts are D. xxin. 3. 1 61 ; xxxi. 1 53 ; xxxv. 
1. 1 62. He calls Julian noster (xxviii. 6. 1 6) and frequently quotes 
him. Twice he seems to refer to the XLivth book of Julian's 
Digest. The expression lulianus aiehat perhaps indicates that it 
was written after Julian's death (xxxv. 1. 1 64). Hence Terentius' 
work was probably written towards the end of Antoninus Pius' 
reign (Fitting). 
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Junius Mauricianus is named in tho Florentine Index as author 
of one work in 6 books ad leges (see above). From this there are 
three extracts in the Digest, xxxi. 1 57; xxxiii. 2. 1 3; XLix. 14. 
1 15. Another work de poenis has supplied one extract, ii. 13. 1 3. 
His opinions are quoted by Ulpian ^ye times in the Digest (ii. 14. 
1 7. § 2; VI. 1. 1 35. § 1 ; vii. 1. 1 25. § 1; xxviii. 2. 1 3. § 5; xli. 
10. 1 1. § 1), and also in Vat. Fr. 75; once by Paul (D. v. 3. 1 36. pr.). 
In two of these he remarks on Julian. He probably wrote under 
Ant. Pius (Fitting). 



CHAPTER XIII. 

JURISTS OF SECOND HALF OF SECOND CENTURY. 

Maecianus, i.a L. Uolusius Maecianus, was instructor in law 
of Marcus Antoninus (Capit. Marc, Ant, 3) and afterwards one of his 
council (Capit. Ant, P. 12). He was governor of Alexandria, and 
was killed by the army, without the knowledge of Marcus, because 
he favoured the assumption of the imperial purple by Avidius 
Cassius A.D. 175 (Capit. M, Ant 25, where ^filium Cassii* must be 
corrupt; Avid, Cass, 7). In a rescript of Marcus and VeruH, 
Maecianus is called amicus noster ut et iuris ciuilis praeter ueterem et 
bene fundatam peritia/m anode dUigeiis (D. xxxvii. 14. 1 17). He 
thrice speaks of Julian as noster (e.g. D. xxxv. 2. 1 30. § 7). 

In the Florentine Index he appears as author of Fideicommissa 
in 16 books (written in Ant. Pius' reign) and Pvhlica (iudida) in 14 
booka From the first there are 40 extracts in the Digest ; from the 
second only three. There is also a Greek extract from ^Uolvsius 
Maedantis ex lege Rhodia^ (D. xiv. 2. 1 9), containing a rescript of 
Antonine's declaring the Rhodian law in matters of shipwreck to be 
valid, so far as it was not contrary to any Boman law. Maecianus 
is cited 17 times in the Digest. The extracts fill more than seven of 
Hommel's pages. Some are of considerable length, e.g. xxxv. 2. 
1 30; 1 32 ; xxxvi. 1. 1 66 (64); 67 (65); xlix. 17. 1 18. 

A short treatise by him is preserved to us independently and is 
found in the collections of ante-Justinian law books. It is addressed 
to Caesar (doubtless to his pupil Marcus Antoninus), and contains a 
description of the various parts of the as (i. e. the fractions which 
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were used in dividing an inheritance ; see D. xxvili. 5 passim), and 
of the modes of noting and naming the odd pence or fractions (aes 
eoccurrens), when the reckoning is made in denarii or sestertii. That 
is to say, he first describes and names the various fractions which have 
12 for a denominator (^, 3^, <fec.), then shews how to express six- 
teenths (the denarius of 16 asses being taken as the unit) by twelfths, 
half-twelfths, <kc. ; and finally how to express eighths (the sestertitis of 
4 asses being taken as the unit) by tenths, twentieths, <kc. (See my 
Lat Ghr, vol. i. app. d.) Some weights and measures close the 
treatise. 

Gaius is a writer of whom we literally know nothing except that 
he was the author of several books of Koman law, which internal 
evidence shews to have been written about the time of the earlier 
Antonines. One of the extracts from his works records an incident 
which happened to Hadrian in his time {rwstra acetate D. xxxiv. 5. 
1 7. pr.). The earliest certain mention of him is the law of Theodo- 
sius II. and Valentinian III. A.D. 426, which put his writings in the 
same authoritative position as those of Papinian, Paul, XJlpian and 
Modestin (see above, p. Ixxxiv). About this time, whether before 
the law (Huschke Z. R. G, xiii. 9), or after (an others suppose, see 
Rudorff i?. G. I. p. 286), an extract from his Institutes (in. 1 — 17) is 
given in the compaiison of Mosaic and Homan laws, which is called 
lex Dei, or Collatio Mos. et Rom, Legum xvi. 2. The grammarian 
Priscian (Jnst. vi. 96), who wrote at Constantinople somewhere about 
500 A.D., quotes two lines from the Institutes (i. 113). The lex 
Romana Uisigothorwin, prepared by a commission of Bishops and 
provincial nobles at Aire in Gascony, under the authority of King 
Alarich II. ad. 506, as law for the subject Romans of that kingdom, 
contains, along with Fauli Sententiae, part of the Theodosian Code 
and other fragments, an epitome^ in two books of the first three 
books of Gains' Institutes. Justinian names Gaius three times. He 
describes his own Institutes to be put together from other institutes 
and treatises, but especially from the Institutes and Res Cottidianae 
of ' our Gaius * {Fraef. Inst § 6) : in the Institutes themselves (iv. 18. 
§ 5) he quotes from the work of ' our Gaius ' on the Twelve Tables ; 

\ Fitting argues that it was made between a.d. 384 and 428, or at latest 438. 
It disallows marriage of first cousins, hence is later than Theodosius' law pro- 
hibiting it (Jac. Gothof. Cod. Th. i. p. 332 and iii. p. 1021). It treats dictio 
dotis as still in force ; hence before Cod. Th. iii. 13. 1 4. 
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and, in describing the old conrse of legal study, he mentions that the 
first year's course consisted of six books of * our Gaius *, viz. the 
Institutes and four separate treatises on wife's property, guardian- 
ships, wills and legacies (Const. Omnem § 1). ^Noster Gaius^ proba- 
bly denotes only familiarity with Gaius' books. The use of these 
books in the Digest will be mentioned below. 

There are some ether references to 'Gains', but it is disputed 
whether Gaius Cassius Longinus, the chief of the Sabinian school, or 
the writer of the Institutes (also a Sabinian), is meant. One is by 
Julian (D. xxiv. 3. 1 59) who speaks of Gaius' giving the same 
opinion as Sabinus; another by Javolen, libro secundo ex Cassio 
(D. XXXV. 1. 1 54), where he says an opinion in commentariis Gaii 
acriptum est; a third by the same writer, * libro undecimo ex Cassio ' 
(D. XL VI. 3. 1 78), who says of an opinion ^in lihris Gaii scriptum esV; 
a fourth by Pomponius, Hihro uicensimo secundo ad Q, Mucium* 
(D. XLV. 3. 1 39), who approves * qibod Gaius noster dixit ' on a cog- 
nate question to that treated by Javolen. The age of the writers, 
especially of Javolen, makes it unlikely that it was the author of the 
Institutes that is meant in any of these cases, though, as he wrote on 
Q. Mucins, he was an author not unlikely to have been referred to 
by Pomponius. Asher (Z, E, G, v. 85) however makes it probable 
that noster was used by pupils of their teachers, as it was used by a 
slave of his master. Hence Pomponius could not have called the 
Institution- writer noster, Servius, the Commentator on Vergil 
(Georg. iii. 306), says apud maiores omne mercimonium in permu- 
tatione constabat, quod et Gaius Homerico conjirmat eocemph. This 
would fit Gaius Inst. iii. 141 veiy well; but it is clear from this 
very passage and from D. xviii. 1. 1 1. § 1, that these lines of Homer 
were a stock quotation used by Sabinus and his school. Still it 
must be remembered that the Institutes were certainly in circula- 
tion in Servius' time (in 400 A.D.), and we know of no book of 
Cassius' that was. 

Mommsen has put forward the ingenious suggestion that Gaius 
was a law professor, not at Rome but at Troas in the province of 
Asia He bases this theory on the following facts taken together ^ 
(a) Only his praenomen is known, and for a man to be called by that 
only is in conformity with the usage of Greek districts only, (b) He 

1 Mommsen's essay is in Bekker and Muther*s Jahrh, des gem* Rechts m. 
(1859) p. 1 sqq. I only know it at second hand, e.g. through Kuntze Excurs. 
p. 337 ; Bremer Die Rechtslehrer p. 77, and other books. 
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is familiar with Gi-eek ordinary language, as well as with Greek 
writers (D. xix. 2. 1 25. § 6 ; l. 16. 1 30. § 2; 1 233. § 2; 1 236); 
and quotes the laws of Solon (D. x. i. 1 13; xlvii. 22. 1 4). (c) He 
gave special attention to the law of the provinces. He wrote on the 
edictum prouinciale, that is to say on 'the edict of the province', 
whatever it was, in which he resided (see below), (cf) Further he 
mentions laws of foreigners parallel to or divergent from those of 
Rome, e.g. Inst, i. 55 that of the Galatians; ib. 193 that of the 
Bithynians; in. 96; 134 foreigners in general, (e) He wrote on 
antiquarian matters, e.g. he is the only post- Augustan jurist that 
wrote on the xii tables, and yet he ignores laws, e. g. S. (7. Tertullior 
num^ (cf. Gai. in. 24), which no jurist in Borne could be ignorant of. 
{/) He was a voluminous writer,* and yet evidently had not the ius 
respondendi, for he does not allude to his having such a position 
(e.g. in I. 7), and no responaa of his are anywhere given or quoted 
in the Digest or elsewhere. Nor was he busied with practical cases, 
for no qitaestiones are mentioned, (g) His writings are not noticed 
as authorities until the beginning of the 5th century^ therefore about 
250 years after they were written, (h) Gaius mentions three towns 
as having the iris ItcUicum, Troas, Berytus, Dyrrachium. The first 
of these was one of the most important towns of the province of 
Asia, and, since Augustus, a Koman colony, with Latin as the official 
language, as is proved by coins and inscriptions. The province was 
one to which the edict of Q. Mucins Scaevola applied, and this 
appears to have been regarded as a model provincial edict (Val. Max. 
VIII. 15. § 6 ; Oia AU. vl 1. § 15 ; see above p. cv), and Q. Mucins 
was one of the writers on whom Gaius commented {InsL i. 188). 

To this argument Huschke (Praef, to Gaius) replies that other 
instances of Komans being known by their praenomen occur, e.g. 
Servius (Sulpicius) and Sextus (Pomponius); that the edict of the 
province of Asia would have been called not prouincicUe, but Asiati- 
currij as Verres* edict was called edictum Sicilienae; and that no 
jurisconsult would have thought of writing a work in thirty books on 
the edict of a single province ; consequently the edictum prouinciaU 
must have meant an edict applicable to any province, on the analogy 
of prouindale solum, provindcUis senator, <kc. ; that the references 



^ The date of this S, C. is uncertain. Most refer it to the time of Hadrian 
on the authority of Just. iii. 3 § 2 ; others to that of Ant. Pius on the authority 
of Zonaras zn. 1 p. 593 c, and on the fact that a Tertnllus was consul a.d. 158. 
See Schirmer ErbrecM i. n. 87. 
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to the law of the Bithynians and Galatians were really made by 
Hadrian, and Gaius merely reports them ; and in any case other juris- 
consults inquired into the law of the provinces (Gell. xx. 1. § 4 ; 
Dosith. 1 2) ; that the examples used by Gaius shew that he lived at 
Rome, not in Asia, e.g. si nauis ex Asia ueneAt (D. xxviii. 5. 1 33); 
si inter eos qui Romae sunt, talis fiat stipvlatio *ffodie Carthagine 
dare spondesV (D. xlv. 1. 1 141. § 4; &c.); si is qui ita stipulatus 
fuerit *x milia Ephesi dare spondesV „. Romas pure sic intenderit 
(Inst rv. 53) <fec. ; and that even in the extracts from the books ad 
edict, prou, he speaks of fundus Tusculamis, uinum Canvpanwm, 
triiicum Africum (D. xlv. 1, 34) <fec.; speaks of the praetor instead 
of the proconsul (D. xxxv. 3. 1 11); names as the day for prayers 
for the emperor the third day after Kal, Jan,, which applied to 
Bome and not to the provinces; &c. Gaius (says Huschke) may 
have been a Greek bom in some Roman colony in the East, 
and certainly shews the open mind and theoretical training and 
bent which you would expect from a Greek intellect. 

Demburg (Die Institutionen des Gaius, pp. 89, 90) points to the 
mention of the praetor, not the proconsul, &c. in such places as iii. 
224; II. 163; iii. 57; iv. 165; <fec. as evidence of the writer's 
familiarity with the practice of the Roman courts rather than of the 
provincial governors. Kuntze (Ber Fromndaljurist Gaius, 1883, 
p. 5) refers to such expressions as apud peregrinos 7ion similiter ut 
apvd nos, in tutela sunt feminae (Gai. i. 193), qwdem nos hahem,us 
(ib. 55), quod nos telum appellamus, iUi jScAos appellant (D. L. 16. 
1 233; cf. 1 236) as implying a contrast between Gaius' position and 
that of foreigners, but suggests that though a Greek by birth (e.g. 
freedman or freedman's son) he was a Roman citizen. Bremer sug- 
gests that Berytus was a famous law school, and that if we suppose 
Gaius to have been bom in Troas but to have lectured at Berytus, 
we meet Huschke* s difficulties. 

I cannot see that there is sufficient to convince one on either 
side. The combination is certainly attractive for Mommsen's hypo- 
thesis; and it would to some extent perhaps account for Gaius 
being apparently so long unknown, or at least, unquoted. That- 
Gaius was a professor and not a consulting lawyer is very pro- 
bable ; and that he was a Greek, as Ulpian was a Tyrian, is likely 
enough. As professor there is nothing very strange in his com- 
menting on the XII tables, or on the stores of old civil law con- 
tained in Q. Mucins Scaevola's work, and it requires no special 

R. m 
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explanation how a man of a literary and antiquarian turn came 
to quote Solon's laws or give odd pieces of information about 
the laws of foreign nations. Indeed it would be strange if a writer 
on the edictum prouinciale did not pick up such matters. The 
entire absence of any other name than Gains is certainly remark- 
able, but this must be taken in connexion with the fact that he is 
never mentioned till the 5th or 6th centuries, and then only as the 
writer of certain books. These books no doubt bore only the name 
of Gains : why, remains a mystery. Other Greek writers were not 
content with only a Koman praenomen. Moreover the facts that he 
was first recognized as an authority in the Western provinces, and 
that none of his writings are in Greek, us some of Modestin's and 
one of Papinian's were, do not seem to favour Mommsen's hypothesis. 
That Troas was not very far from Constantinople can scarcely have 
had any influence on Justinian's recognition of him. Justinian 
followed Theodosius, and the law of Theodosius and Yalentinian was 
issued at Ravenna. Troas was not a law school then, or at any 
time, so far as we know. Gains' supposed ignorance of the S. (7. 
TertuUianum is probably a wrong inference from the silence of the 
MS. There is a gap in the MS. in its present condition in the very 
place where the S, G. would be mentioned (iii. 33) and, besides the 
incompleteness of the MS., Gains' plan, whatever it was, certainly led 
to some other omissions, which can hardly be attribut-ed to ignorance, 
e.g. the S. Consulta Uelleianum and Ma^edonianv/rn are not men- 
tioned (see below, p. clxxxi). The question of what is meant by the 
edictum prouinciale is interesting and requires a few words. 

Mommsen denies absolutely that there was or could be any 
generally applicable provincial edict. The substance no doubt of the 
edict in various provinces was to a large extent the same, because it 
included a great deal of the city edict (see above, p. clxiv), but 
formally each province had its own edict, issued by its own governor, 
and binding only within his jurisdiction. No other meaning occurs 
to Mommsen for Gains' naming it edictum prouinciale^ than that it 
was the edict of the province in which Gains lived. A general pro- 
vincial edict is as unreal as a general man (Z. R, G. ix. p. 96 ; Staats- 
recht, II*. 213). As an authority on such a point there is none 
greater than Mommsen. Yet I cannot think this either an adequate 
interpretation of the words or the easiest hypothesis on the subject. 
It is very improbable that in Gains' time, after Julian had revised 
or 'composed ' the edict, whatever may have been the import of that . 
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term, the governors in all the diflferent provinces continued to 
exercise the same power of promulgating a fresh legislative code 
which they did exercise in the days of Cicero. For nearly two 
hundred years the legislative and controlling power had ceased to be 
dispersed among a variety of offices, and exercised with a quasi- 
independent authority in the various isolated countries subject to the 
Roman power : it had been gathered up in the person of the Emperoi*, 
and administered in his name or under his influence in what were 
now parts of one consolidated empire. Subordinate details may have 
been still variable and varied, but the recognition and enforcement 
of contracts, wills, and inheritances of provincials must have been 
regulated on the same general principles, though modified according 
to the customs of the country, in Asia and Syria, in Macedonia and 
Africa, in Spain and Gaul. These general principles would have a 
common shape, which would not indeed be identical with the city 
edict but partly identical, partly modified, partly perhaps differently 
conceived. Whether Julian did to this what he did t<f the similar 
body of law, which composed the main part of each city-praetor*s 
edict, we do not know, but there is nothing to shew that he did not. 
Our knowledge of his work and procedure is meagre at best : and it 
seems improbable that there should not have been felt the same neces- 
sity for revising the one as the other. The provinces were more im- 
portant relatively to Kome in the time of Hadrian than they were 
in the time of Cicero, and the more completely they were incor- 
porated as members of one empire, the more desirable it would be 
that the common basis of their ordinary legal business should be 
revised. The fact, that Gains* work was handled by Tribonian and 
his colleagues pari passu with XJlpian and Paul's works on the edict, 
shews (and this Mommsen agrees to) that materially they coincided 
to a considerable extent. But they would probably coincide still 
more largely when viewed under the light of Justinian's own 
changes of the law and his confirmations of the changes already 
wrought by previous legislation or by practice. For these changes 
assimilated the law of Rome to the law of the world \ The ex- 
tension by Caracalla of Homan citizenship to the whole world, the 
decay and omission of the old conveyances by mancipatio and in iure 
cessio, the development of tisticapio into longi femporis praescriptio, 
the practical substitution of written acknowledgments of debt or 

1 On iM« gentium see the careful examination in Clark's PracL Jur. ch. xiv. 
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promissory notes for the old litterarum obligcUio (Gai. iii. 133, 134), 
the cessation of marriage with conuentio in manum, the abolition of 
the differences of the four forms of legacy, and other changes would 
have been already long before acted on in the edicts for the pro- 
vinces, though in what shape, whether by aid of fictions (cf. Gai. iv. 
37, 38), or by direct and simple forms, we do not know. Nor is it 
possible to say whether what Gaius commented on was the tra- 
ditional common paii; of the provincial edicts, or a revision by Julian, 
sanctioned by Hadrian. But that the name edictum prouinciaJe 
should have been given to such a usual and common part of pro- 
vincial edicts seems to me natural enough. And I doubt whether 
each provincial governor actually on entering office during the 
empire would formally promulgate in extenso such usual and com- 
mon part. A general reference would probably suffice. That the 
edict of a single province would be commented on in thirty books by 
Gaius, that such a book would survive till Justinian's time, and be 
used by him along with the great books on the Praetor's Edict, and 
that the name of such a work would be not Asiaticum but prouinciale^ 
I do not believe \ 

Turning now to the list of Gaius* works, the Florentine Index 
mentions thirteen, viz. 32 books on the Provincial Edict (no doubt, 
including two on the Aediles' Edict), a work on the urban edict of 
which it states 10 books only were found, 15 books ad leges, six 
books on the xii Tables, seven books aureorum, four books of Insti- 
tutes, three books de uerhorum obligationibus, three books de manvr- 
missionibics, two books on Trusts, and four single books on Cases, 
Kules, Dowry and Hypothec. 

Of these the Institutes only is preserved to us independently of 
the Digest. Niebuhr's discovery of it (a.d. 1816) in the library of 
the Chapter at Verona, and the first notices of it will be found in 
Savigny's Verm, Schr. iii. p. 155 sqq. Since the first decipherment 
of it by Goeschen and Bethmann-HoUweg, it has been reexamined by 
Bluhme, and finally by Studemund, who has issued both an exact 
copy of it page by page and line by line [Apographum 1874) and, in. 
conjunction with P. Kriiger, a handy edition of it. Ed. Bocking's 
editions and Apographum are (except for the notes) superseded by 
these. Huschke*s edition is remarkable for learning and ingenuity, 

1 Mommsen expressly says that Gaius commented on the edict of his pro- 
vince, i.e. Asia, and yet he agrees that it is an absurdity to suppose him to have 
written in thirty books on the edict of a single province (see Z. JR. G. 1. c. and 
Staatsrecht 1. c). I cannot reconcile these statements. 
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but is too conjectural to be safely used, except as checked by others. 
Dubois has in the most painstaking way reprinted the Studemuhd 
text, and given the most exact account of the readings of all the 
editors (Paris, 1881). Those who have not Studemund*s Apographum 
will find this edition largely to supply the place. He has also made 
a list of the more important passages where Studemund's new reading 
of the palimpsest throws new light. Of English works (at present) 
only Prof. Muirhead*s scholarly edition is based on Studemund*s 
collation, but this objection to other editions will doubtless be soon 
removed. 

The Institutes were written according to Demburg in a.d. 161, 
part, viz. Book i. and the greater part of Book ii., at least as far as 
§151, before the death of Anton. Pius, the rest including ii. 195 
after his death, and published at once. Ant. Pius died 6 or 7 March. 
Mommsen refers the second book entirely to the time of Marcus 
Antoninus {Z, B.G, ix. 107). Huschke agrees with Dernburg as to 
the second book, but thinks the books were published separately. 
This seems to have been the first institutional treatise in the history 
of Boman law. Its style, its omission of some important matters 
{do8^ commodatum, depositum, pignut, obligationes quasi ex con- 
tractu, and quusi ex delicto, several important senatus conaulta, pe- 
cvlium castrense, the querela inofficiosi teat, (Demburg Gaius p. 37), 
its unequal treatment of some matters compared with others, its 
repetitions (comp. i. 22 with iii. 56 ; i. 156 with in. 10 ; ii. 35 — 37 
with III. 85—87; ii. 86--96 with iii. 163—166; iii. 181 with 
IV. 106 — 108) have been adduced by Demburg as evidence that the 
work was notes for lectures, and, if so, was probably written for the 
session January to July of 161 a.d. and published by himself. 

Fitting refers to the reign of Ant Pius the commentaries on the 
provincial and urban edicts, and perhaps the books on verbal obliga- 
tions and on the xii tables. After the death of Pius come the books 
on the Julian and Pap. Poppaean law and on trusts. After 178 A.D. 
comes the treatise on the S. (7. Orfitianum, In the Institutes 
Gaius speaks of having previously written on the Edict and also of 
two other works not named in the Florentine Index, Lihri ex Q, Mucio 
(i. 185) and de bonorum auccessione (in. 33, 54). 

The commentary on the provincial edict contributes numerous 
extracts to the Digest. The extracts occupy 33 of HommeVs pages. 
Some of the longer extracts are D. xiii. 6. 1 18; xv. 1. 1 27; xviii. 
1. 1 35 ; XIX. 2. 1 25 ; xxxv. 2. 1 73. There are a few extracts from 
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a work on the Curule £dict in 2 books, which added to the 30 books, 
ad ed. prcu,^ from which extracts are found; make up the 32 books 
attributed to the latter by the Index. 

Of the commentary <id edictum wrhicum^ or, as named in the 
Digest ad ed, praetoris urhani the Index says the compilers 
found only 10 books. The treatises referred to in the Digest, 
as part of this, are quoted not by the number of the particular book 
of the commentary but by the subject-matter : viz. de testameTUis, in 
2 books (e.g. D. xxviii. 5. 1 32 ; 1 33) ; de legatia in 3 books (D. 
XXX. 1 65 ; 1 69 ; 1 73) ; or by a particular title, viz. the first four 
titles of D. xxxix. (1 19; 1 28 ; 1 19; ix. 4. 1 30; xxxix. 3. 1 13 ; 
4. 1 5 ; XIX. 1. 1 19); de liberali catcsa (D. XL. 12. 1 2; 19); de 
re ivdicata (D. XLii. 1. 1 7) ; de prasdiatoribus (D. xxiii. 3. 1 54) 
and gut neque aequantur neqiLe ducantur (D. L. 16. 1 48). One 
extiuct from a work de ta^itis Jideicommissis (D. xxxiv. 9. 1 23), 
and one from a work de S,G, TerttUliano (D. xxxviii. 17. 1 8), are 
also found. The work ad leges in 15 books is doubtless represented 
in the Digest by a number of exti-acts ad legem Ivliam et Fapianu 
A ^lex Glicia\ from a work on which one extract is taken (D. v. 2. 1 4), 
is otherwise unknown. The four libri singvlares named by Justinian 
(Const. Omriem, § 1 above p. xxvi) as then forming part of the regular 
instruction, may be identified respectively with the treatise called 
Dotalicion in the Flor. Index (from which there is no extract) and 
the parts of the commentary on the city praetor's edict on guardian- 
ship (Gai. I. 185), testaments and legacies. 

The treatise called * aureorum^ in the Index is that named in 
Justinian's preface to the Institutes as Res cottidianae. Both names 
are given in the Digest, in XLi. 1. Long extracts of an institutional 
character are found in that title and in XLiv. 7 and xvii. 1. 1 2. 
Much of them has passed also into Justinian's InstittUes, The 
work de casibtM, from which there are several short extracts, did 
not relate apparently to actual, but only to hypothetical, cases 
or points. 

The total number of extracts from Gains in the Digest are 535. 
They occupy 63 of Hommel's pages. Gaius is never quoted by 
other lawyers unless any of the four passages named above (p. clxxv) 
refer to him. 

The style of Gaius is that of an accomplished teacher. It shews 
clear analysis of the subject-matter, neat division definitely expressed, 
with ease and precision. There are no superfluous words, and the 
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words are well adapted to give the meaning. The Latin is easy and 
good. Lachmann {KL Schr, p. 229) speaks of the 'noble elegance' of 
his style. The almost uniform current of praise which had prevailed 
has been somewhat broken of late, especially by Kuntze (Excurs, 
p. 338, ed. 2) who considers him to have second-rate ability, and 
talks of his want of precise thought, of his errors in legal history, 
and his trivialities and awkwardnesses. And quite recently he has 
enlarged upon this in a pamphlet called Der Provinzial-jurist Gaiua 
wiasenschaftlich abgeschdtzt, Leipzig, 1883. This criticism is well and 
clearly expressed, but the perspective is unhistorical and therefore 
wrong. Gains cannot be judged as if he lived in the days of historical 
criticism, or had been trained in a German school of scientific law. 
There is no doubt a certain naiveti about his explanations of the 
origin of laws, which reminds us of our own Blackstone. Like 
Blackstone too he wrote ad popuhim^ at least in his Institutes. And 
Gains certainly hit the right mean between pedantic precision and 
loose generality of statement. It is more difficult to criticise the 
extracts in the Digest, because one can never be sure they have come 
to us as Gains wrote them. As for errors in legal history, how many 
lawyers, not specially schooled to it, write without them 9 and what 
ancient writer is better than Gains? Kuntze however, after all, 
calls Gains a clever and accomplished teacher, though without creative 
force or a creator's conscious independence. The praise at least we 
may accept, and perhaps suspend the blame, until we have some other 
work of Gains, continuous and authentic, of a character better adapted 
to shew creative power than a first book for students. 

Uenuleius Saturninus is named in the Florentine Index (imme- 
diately after Gains) as the author of five works : Stipulationes in 19 
books y Actiones in 10 books ; de officio proconsidis four books ; three 
books of Puhlica (iTidicia), and one book de poenis paganorum. 

There are in the Digest 71 extracts from the works of Venuleius 
filling 10 of HommeFs pages. Of these the Stiptdationes occupy 
four ; the rest are from the Actiones, the de officio proconsulis, the 
Fublica iudicia and another work (perhaps part of the Actiones, but) 
called in the inscriptions of the extracts IrUerdicta, One of the four 
extracts from the de officio proconsulis (xl. 14. 1 2) is inscribed simply 
Satv/minvs (not Uenuleius Sat.), These works were written after 
the death of Hadrian and refer to no one later than Julian. There 
is no extract from a work of Venuleius de poenis pof/anw^nu (In 
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D. XLYi. 7. 1 18 disputationum seems to be a mistake for atiptdatio- 
nwn.) 

But in D. XLViiL 19. 1 16 immediately following an extract 
.from VenuL Saturn, de off, procons. is an extract from Claudius 
Saturninus lih'o aingvlwri de poenis paganorum. And rescripts of 
Pius to Claudius Saturninus are mentioned in D. xx. 3. 1 1. § 2 ; l. 
7. 1 5. (4.) pr. In D. xvii. 1. 1 6. § 7 a Claudius Saturninus is 
mentioned as praetor. Tertullian (Cor. Mil. 7) speaks in high terms 
of a treatise by Claudius Saturninus respecting cbaplets (de coronis 
liber). See Teuffel-Schwabe*, Nacktr, p. 1211. 

Some (e.g. Fitting) consider these to be the same person, Claudius 
Venuleius Saturninus. Teuffel-Schwabe objects that there is nothing 
in the extracts from Venuleius, which is at all similar to quotations 
from Demosthenes and Homer, such as we find in CI. Saturninus. 
The matter is further complicated by D. xii. 2. 1 13. § 5, which 
speaks of Quintus Saturninus agreeing with Marcellus, and xxxiv. 2. 
1 19. § 7 in which Q. Saturninus* tenth book oc^ ec^ic^i^m is mentioned. 
But, except the name Saturninus, there is nothing to connect him 
with the other jurists or jurist so n^tmed. TJlpian in three places 
(D. I. 9. 1 1. § 1 ; XLViL 14. 1 1. § 4 ; 18. 1 1. pr.) and Modestin in 
XLViii. 3. 1 14. § 7 quote Saturninus. 

Cod. VII. 35. 1 1 ; v. 65. 1 1 seem to- have nothing to do with the 
jurist. 

Of the longer extracts from Yenuleius are D. xlii. 8. 1 25 ; XLiii. 
24. 1 22; XLiv. 3. 1 15 ; xlv. 1. 1 137; xlvi. 8. 1 8; xlviii. 2. 1 12. 
Huschke conjecturally attributes to Venuleius. Vat. Er. 90 — 93. 

Marcellus, i. e. L. Ulpius Marcellus was in the legal council of 
Antoninus Pius, and also, as we know from his own words, in that 
of Marcus Antoninus (Spart. Ant P. 12 ; D. xxviii. 4. 1 3). He was 
also imperial legate pro praetore in Lower Pannonia, as we learn from 
an inscription found at Sopianae, now Funfkirchen, in Hungary. It 
records the performance of a vow to Virtue and Honour. Uirtuti et 
Honori L. Ulpius Marcellus Leg, Aug. pr. pr. Pannon. inf, u. a, (ie. 
xiLOtum soluit, Corp, I. L, iii. no. 3307 ; cf. 3306). 

The Epitomator of Dio Cass. Lxxii. 8 speaks of an Ulpius Mar- 
cellus as sent by Commodus against the Britons, who had crossed the 
wall. He is described as very moderate and economical, of lofty 
spirit, superior to bribes, but not pleasant or sociable. Sleepless 
himself, he used to send written messages at different, hours of the 
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night to the several officers. He had his bread from Home, not 
because he preferred it to the bread of the country but that from 
its staleness and hardness it might not tempt him to eat too much. 
His success against the Britons was sufficient to excite against him 
the jealousy of Oommodus. Mommsen (nota on above inscr.) treats 
Dios Marcellus as different from the lawyer : others think the legate 
in Pannonia and commander in Britain was son of the jurist 
(Teuffel Schwabe*, § 360. 8). Most writers identify them ; but there 
is some difficulty in supposing him to have been sent to Britain for 
.such a task, at least 25 years after he had a seat in the imperial 
council. 

According to the Florentine Index Marcellus wrote Digesta in 
.31 books, six books ad leges (luliam et Pap, Poppaeam?), and one 
book of responaa. He also appears in the Digest as an annotator on 
Julian (see above) and on Pomponius (D. xxviii. 1. 1 16; xxix. 2. 
1 63 ; XLix. 17. 1 10) : and the fifth book of a work de officio consulis 
is also quoted by Marcian (D. XL. 15. 1 1. §4). In two extracts from 
a book de officio praesidis (D. XL. 15. 11. § 4) and from another called 
Pivblica (D. iii. 2. 1 22) the name of Marcellus is generally considered 
to be a mistake for that of Macer, who is known to have written 
such works. One expression of Ulpian's has become almost pro- 
verbial, as if a thing must be very plainly true for Marcellus to 
abandon criticism and agree with Julian : et ait lulianua teneri, et 
est uerissimum, cum et Marcellus sentit (D. ix. 2. 1 27. § 3) ; cf. 
CJujac. Observ, xiv. 35. It is quite possible that Ulpian only meant 
to emphasize the weight due to the consentient opinions of two 
Jawyers of such high authority, without implying any over-captious- 
ness on the part of Marcellus. Ulpian wrote notes on Marcellus 
(D. XX. 1. 1 27; XXVI. 7. 1 28; xxix. 7. 1 9). 

There are in the Digest 161 extracts from Marcellus, including 
the two supposed to be really from Macer. All but a few are from 
the Digesta., which, according to Fitting, was written under the 
Diui/ratres a.d. 161 — 167. The extracts from Marcellus are mostly 
short and therefore occupy only 21 of HommePs pages. But there 
are 253 citations of Mai-cellus. See also Vat. Fr, 75, 82, 84. 
The following extracts are of fair length : xxiii. 3. 1 39 ; xxiv. 3. 
1 57; xxvin. 4. 1 3; xxxv. 2. 1 56; xxxvl 1. 1 44; xl. 5. 1 56; 
XLVi. 3. 1 72. That from the 28th book is specially noticeable, as 
giving in some detail an account of the argument in a case where a 
testator had run his pen through the names of the heirs, and the 
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crown claimed the property as escheated. Hadrian after some doubt 
upheld the l^acies and freedoms as still valid. Marcellus was acting 
as an assessor to the emperor (in cognilume principis). 

Tabruntenus Paternus, called by Dio Ilarcpi^os Tappovnfvio*, 
was Latin secretary to Marcus Antoninus, and was appointed by 
him to command a band of Cotini in an expedition against the 
Marcomanni (Bohemia). He was ill treated by them, and the 
Cotini were destroyed (Dio lxxl 12). Under Commodus we find 
him Captain of the Guard. He was apparently confederate with 
Quadratus in his conspiracy against Commodus, and, on Quadratus 
and others being put to death, he with the other praefecti praetario 
caused Saoterus, a disgraceful favourite of CommoduH, to be killed. 
Paternus was removed from his office and made a senator, but in 
a few days after was charged with conspiracy to make Salvius 
Julianus emperor and give him his daughter in marriage. Both 
Paternus and Julianus were put to death a.d. 183 (Dio Lxxn. 5; 
Lamprid. Com. 4; 14). Paternus wrote a work in foiir books de re 
milUariy from which two extracts are found in the Digest XLix. 16. 
1 7; L. 6. 1 6. He is also quoted by Macer, D. xux. 16. 1 12. 
Yegetius made use of this work in writing his own, and calls Paternus 
diligentissimus iuria militaria adsertor (Veget. Mil. i. 8). 

ScAEUOLA i.e. Q. Ceruidius Soaeuola. The full name occurs in 
D. XXYIIL 6. 1 38. § 3. This jurist was M. Antoninus's chief legal 
adviser (Capit. M, Ant, ii). One case decided by the emperor is related 
by Scaevola himself, as Ulpian informs us D. xxxvi. 1. 1 23. (22.) pr. 
Papinian and Severus, afterwards the emperor Septimius Severus, 
were among his pupils (Spart. Carac, 8). Nothing more is known of 
his life. His writings mentioned in the Florentine Index were 
Digesta in 40 books, written, according to Fitting, during the reign 
of Marc. Antoninus and probably after the death of Verus, i. e. after 
A. D. 169 : Quaestiones in 20 books, written under Commodus or later : 
Reaponaa in 6 books, written not earlier than Sept. Severus, as 

0. Hirschfeld infers from the use of the word praefectus legionis 
(D. XXVI. 7. 1 47. § 4) instead of praefectus castrorum (Hermes xii. 
p. 142) : Begtdae in four books : one book de qv,ae8tione /amiUc^ and 
one of Qtuiestion^es puhlice tractatae. Some notes of his on Julian 
and Marcellus are also cited (D. ii. 14. 1 54; xviii. 6. 1 11 ; xxrv. 

1. 1 11. § 6; XXXV. 2. 1 56. § 2). Claudius Tryphoninus (D. xviii. 
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7. 1 10; XXXIV. 1. 1 15. § 1 ; 1 16. § 2, &c.) and Paulus (D. v. 2. 
1 13 ; XL. 9. 1 26) wrote notes on his writings. Both call him noater, 
Ttyphonin twice, Paul nine times. Modestin speaks of him together 
with Paulas and Ulpian as o\ Kopv<f>aioi rcuv vofUKwv, and in a con- 
stitution of the emperors Arcadius and Theodosius he is called 
aiictor pruderUisaimua iuHsconmltorum (Cod. Theod. iv. 4. 1 5). One 
of the notes of Claud. Tryphoninus is often quoted as a tribute to his 
great ability: but in truth Tryphoninus (D. xxxv. 1. 1 109) is merely 
sarcastic. The case was this. A testator appointed two heirs and 
requested one ut acceptia centum nummis restUueret hereditatem Titiae 
colieredi siiae. Both heir and heiress enter on the inheritance, and 
die before the 100 sesterces are given. Titia's heir, desirous of getting 
the trust-inheritance, offers 100 sesterces. Can he claim to have this 
iuheritance (or share of the inheritance) ] Scaevola answered * The 
heir cannot obey the condition', jneaning apparently that, if it was 
a condition of the trust thatTitia should give the 100 sesterces, Titia 
being now dead, the condition cannot be fulfilled (cf. D. xxx. I 104. 
§ 1). Tryphoniuus on this remarks that it was clever of Scaevola to 
confine his answer to a plain point of law, though there was room 
for doubt whether there was any condition at all (magno ingenio 
de iure aperto respondity cum potest dubitari an in proposito cwidido 
esset). Try]>honin means that acceptia centum nummis may be in- 
terpreted *My will is that you take 100 sesterces (out of the in- 
heritance I leave you) and restore the rest to Titia ' (cf . D. xxxv. 
2. 1 93). It seems to be simply a harmless ironical compliment to 
Scaevola for avoiding the real difficulty and merely repeating what 
every one knew. See Cujac. ad D, xxxii. 41 (Vol. viii. p. 99). 

Scaevola is an important contributor to the Digest. There are 
306 extracts ; and many of these are of considerable length, so that 
they fill 74 J of Hommel's pages, 44 of which are extracts from the 
Bigesta, and 20 from the Responsa, Besides these there are 61 
citations. In the books of the Digest, treating of legacies, the 
extracts from Scaevola's Digesta and Responsa, are especially long and 
important. See xxxi. 11 88, 89; xxxii. 1 32 — 1 42; xxxiii. titles 
1. 2. 7; XXXIV. titles 1 and 3; xxxvi. 1. 1 77 (75)— -82 (80); xl. 5. 
1 41 ; 7. 1 40. Some interesting cases are given in D. xlv. 1. 1 122. 
The general character of the extracts from Scaevola's Digesta and 
Responsa is that of a string of cases, the facts being stated with 
neatness and precision, and the opinion or decision of Scaevola added 
in very brief terms, sometimes with reasons, often with none. The 
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Quaestiones contained more discussions. See e.g. D. m. 5. 1 8 (9); 
1 34 (35); XXI. 2. 1 69; xxix. 7. 1 14. The extract given in xxviii. 
2. 1 29 is notorious for its difficulty. 

It is not unusual to find passages from Scaevola twice over in 
the Digest and even in the same book. Fitting points out that the 
cases are given with a fuller statement of the facts in the extracts 
from Scaevola's Digeaia, and that in those from the Responsa they 
are either abridged or have general names (e.g. TitiuSy Maeuius) sub- 
stituted for the actual names. Hence he concludes that the Responsa 
was subsequent to the Digesta, Mommsen, holding that Digesta 
was a term applied to an orderly arrangement of the collected works 
of a lawyer, puts the Digesta as late as after the time of Alexander 
Severus {Z. R. G. vii. p. 484). But Tryphoninus, who lived under 
Sept. Severn s, commented on the Digesta, and Paulus refers to a 
case which is also found quoted from Scaevola's Digesta. It is pos- 
sible that Tryphoninus' notes may have been made on the separate 
treatises and republished in the Digesta; and that Paul may have 
got the case from the Responsa, But Fitting's arrangement seems 
the simpler. That Digesta may have meant * collected works ' is pos- 
sible enough, but it may have also meant * collected cases ', and been 
used in that sense by Scaevola. 

The following comparisons are interesting. 

D. xxxii. 1 93. pr. (Scaev. Resp,) abridged from 1 38. § 4 (Scaev. 
Digest), 

D. ib. § 1 (Scaev. Resp.) abridged from xxxiv. 3. 1 28. §§ 13, 
14 (Scaev. Digest). 

D. ib. § 5 (Scaev. Resp.) nearly same as 1 38. § 8. (Scaev. 
Digest), 

D. xxxvi. 2. 1 28 (Scaev. Resp.) abridged from xxxiii. 7. 1 28. 
(Scaev. Digest), 

D. XXXIV. 3. 1 31. §§ 2, 3 (Scaev. Resp.) has general names for the 
historical names given in 1 26. § 4 (Scaev. Digest) : but § 3 of tlie 
former is omitted in the latter. 

D. XLix. 1. 1 24. pr. (Sc. Resp.) is made more general, by the ad- 
dition of the cases of a tutor and curator, than XLii. 2. 1 64 (Sc. Dig.), 

Paul in his lihri ad Uitellium has apparently copied Scaevola 
(Mommsen ad D, xxxii. 178): thus 

D. VII. 1. 1 50 (Paul.) quotes with name a case given D. xxxiii. 2. 
1 32. § 5 (Scaev. Digest). 
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D. XXXII. 1 78. pr. (Paul.) abridged from xxxiii. 7. 1 20. § 6 (Scaev. 
Re»p.). 

D. XXXII. 1 78. § 2 same as xxxii. 1 93. § 2 (Scaev. Digeata). 

D. XXXII. 1 78. § 3 more specific than xxxii. 1 101. § 1 (Scaev. 
Digest), 

And compare xxviii. 2. 1 19 ; xxxiii. 4. 1 16. esp. § 4 sqq. ; 7. 1 18 ; 
XXXIV. 2. 1 32. ' 

Papirius Justus is named (as Justus) in the Florentine Index, 
immediately before Ulpian, as author of Conatitutiones in 20 books. 
In the Digest there are 18 extracts, eight of which are taken from 
the first book, nine from the second book, and one from the eighth 
book. This last is a rescript of Imperator Antoninus addressed to 
Avidius Cassius. The others are all rescripts from Imperatorea 
Antoninus and Verus. Fitting refers the work to the time of 
Commodus. The extracts occupy two of Hommers pages. Of the 
longer are xlix. 1. 1 21 ; l. 1. 1 38; 8. 11 10—12 (1 9). 

Papirius Fronto is cited four times in the Digest, viz. twice by 
Callistratus, D. xiv. 2. 1 4; L. 16. 1 220. § 1 {Papirivs Fronto libro 
tertio Responsorum ait) ; twice by Marcianus, xv. 1. 1 40 ; xxx. 
1 114. § 7 (Scaeuola notat et Papirius FrotUo acribit). 

Tertullianus is named in the Florentine Index (between Gains 
and Ulpian) as the author of two works : Quaeationea in eight 
books, and a single book de caatrenai peculio. From this last there 
are three short extracts in the Digest xxix. 1. 1 23 ; 1 33; xlix. 17. 
1 4. The Code v. 70. 1 7. § 1 a refers to the same book, and calls 
him iuris antiqui interprea. From the Qitaeationea there are two 
extracts, D. i. 3. 1 27 ; xli. 1. 1 28. These five extracts occupy 
one page of Hommel. Ulpian cites him in the third book ad Sabin. 
D. XXVIII. 5. 1 3. § 2 e< aane et luliano et Tertvlliaiw hoc uidetur : 
in the eighth book ad Sabin, D. xxix. 2. 1 30. § 6 quod et Sextum 
Pomponium opinatvmi Tertullianua libro qiuirto qua^tionum re/ert ; 
and in his 13th book ad Sabin. D. xxxviii. 17. 1 2. § 44 quod 
et in magiatratibua munidpalibua tractatur apud Tertidlianum^ et 
putat danda/m in eoa actionem. 

It is clear that he wrote after Pomponius and before Ulpian's 
lAhri ad Sabinurriy i. e. before Caracalla's sole reign. More than this 
is only conjectural. Thei*e seems to be no reason for connecting him 
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with the S, C. Terttdlianum (see p. clxxvi n.). But it is an interesting 
question whether, as is generally thought, the jurist is the same person 
as the great ecclesiastical writer, Q. Septimius Florens Tertullianus, 
who is said by Hieronymus {de Uit, illtistr. 53) to have flourished 
under Severus and Caracalla, to have been from Carthage, and the 
son of a * proconsular * centurion (a description which Dessau, Hermes 
XV. p. 473, suggests is due to Jerome's misunderstanding Tert. 
Apolog. 9). Eusebius {Hist, Eccl, ii. 2) describes the ecclesiastic as 
Tovs *F(DfiaL(Dv vofiovi ilJKpiPrjKta^ avqp ra re oAAa cvSof os kol t^v /xoXicrra 
cttI "Pcuftiys XafiTTpSv, Neander (Antignosticus p. 202 Bohn's transl.) 
thinks there is sufficient in the method of argument and controversial 
tactics of the ecclesiastic to enable us to recognize a trained advocate, 
and in the juridical cast of his language and in his comparisons 
borrowed from law to find palpable evidence of his early studies. 
But Neander still hesitates to identify the two in consequence of the 
frequent occurrence of the name. The extracts in the Digest are few, 
and we have no other knowledge of the jurist, so that there is really 
no sufficient evidence for a decision. Mommsen (Z, E. G. vii. 485) 
notices that the word Digesta is hardly used except in juristic litera- 
ture ; but that Tertullian uses it of the Gospels {adv. Marc, iv. 3 ; 
ib. 5) and {ad Nat, 1) of Varro's sources {ex omnibus retro digestis), 

Messius is once quoted by Paul {libro tertio decretorum) in D. 
XLix. 14. 1 50 Fapiniantis et Messius nouam sententiam induxerunt 

Paconius is once quoted by Paul {libro octauo ad Flautum) in 
D. xxxvii. 12. 1 3. There is in Cod. v. 37. 1 6 a rescript addressed 
by Alex. Severus to A. Paconius, who may or may not be the same 
man. Mommsen reads Paconius in xiii. 6. 11. § 1 where Flor. and 
others have PacuniuSy and others again Pacuuius. 

Claudius Tryphoninus was a contemporary of Papinian, and 
was perhaps in the council of the emperor, see D. XLix. 14. 1 50. 
He wrote notes on Scaevola's Digest, which are often (20 times) 
given in the Digest appended to extracts from Scaevola. Sometimes 
they have been treated as separate extracts, e.g. xxxii. 1 36; xxxiv. 
9. 1 26 Mommsen ; XL. 5. 1 17. His notes are generally given under 
the name of Claudius ; but Claudius Tryphoninus is found in xxvi. 
7. 1 58. He calls Scaevola ^noster' (D. xx. 5. 1 12. § 1 ; xLix. 17. 
1 19. pr.). A rescript is addressed to him under his full name by 
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Antoninus (Caracalla) a.d. 213 (Cod. i. 9. 1 1). The only work 
named in the Florentine Index is his DispiUationes in 21 books. 
The date of its composition is about the time of Caracalla. In the 
10th book (D. XLViiL 19. 1 39) he speaks of a rescript ah optimis 
imperatoribus nostris, which Fitting refers to Caracalla and Geta, 
for in the earlier books (D. xxvii. 1. 1 44; XLix. 15. 1 12. § 17 ; cf. 
III. 1. 1 11) he speaks of Severus as dead. 

The Digest contains 80 Extracts fi-om his DUpiUationea, They 
fill 18 to 19 of HommePs pages. Some of the longer extracts are 
XVI. 3. 1 31 ; XXIII. 2. 1 67 ; 3. 1 78 ; xxvi. 7. 1 55 ; xxxvii. 4. 1 20 ; 
XLi. 1. 1 63 ; XLIX. 15. 1 12 ; 17. 1 19. A good extract is l. 16. 1 225. 
In XLViii. 19. 1 39 he refers to Cicero's speech for Cluentius. 



CHAPTER XIV. 

PAPINIAN, ULPIAN, PAUL. 

Abmilius Papinianus was said by some to be a relative of 
Severus' second wife, Julia Domna. As she was from Emessa in 
Syria (Capit. Macrin. 9), it is possible that Papinian was also 
from that province (Bremer p. 88). The first we hear of him 
is, that he with Severus adopted the legal profession at Rome under 
Scaevola (cum Sevuero prqfessutn^ sub Scaetiola), that is to say 
after attending Scaevola's lectures and public consultations, he 
commenced advising and teaching, while retaining in some way 
the advantage of Scaevola's assistance. He succeeded Severus in 
the office of Counsel to the Treasury (Advocatiis Jisci Spart. Car, 8) 
and afterwards was Master of Petitions and thus framed the imperial 
rescripts (rescriptum ah imperatore lihdlos agente Papiniano D. xx. 5. 
1 12. pr.). He was probably an assessor in the court of the jorae- 
fecti praetorio (D. xxii. 1. 1 3. § 3). Under Severus his great friend 
we find him a.d. 204 Captain of the Guard {praefectua praetorio, 

^ Proflteri * to declare oneself as teacher, jurisconsult, Ac' is used of a 
teacher of rhetoric in Plin. Ep. n. 18 ; iv. 11 passim; of lawyers, D. i. 2. 1 2. § 35; 
of mathematicians (Lampr. Alex. 27). Hence * professor '. On the subject gene- 
rally see Pnchta Cursus § 103 ; Bremer Die Rechtslehrer <Sro. p. 16, who take pro- 
fiteri to mean a declaration before a public authority (magister ceiistu), so as to 
found a claim for exemption from public burdens. Cf. Vat. Fr. § 204 ; D. xxvii.. 
1.16§12; Cod. X. 53 (52). 



cxcii Papinianus Chap, xiv 

ciropxo^ ^^o Cass. LXXYi. 10), an office which combined military 
power with the liighest criminal and civil jurisdiction (cf. Moramsen 
Staats-Recht ii. pp. 828, 932, 1058). There were usually two or 
three in this office (ib. p. 831 n.). He attended the emperor in 
Britain (Dio ib. 14), probably up to the time of the death of Severus 
at York in A.D. 211. Dio mentions an attempt made there by 
Caracalla to murder his father ; the attempt was seen and finistrated. 
Severus summoned Caracalla and Fa[)iDian to his tent, put a sword 
in the midst and told Caracalla to 'slay him if he wished, or, if 
he chose, to tell Papinian to do it, as he would of course execute 
at once a command from Caracalla' (who was emperor with Severus). 

1 take this as merely the language of natural excitement and bitter 
giief, and not justifying any inference whatever as to Papinian's 
loyalty to Severus. Before his death Severus specially commended 
his two sons Bassianus (Caracalla) and Geta (Spart. Car. 8) to him. 
Cai'acalla dismissed Papinian from office (Dio lxxvii. 1), very pro- 
bably on his dissuading him from killing his brother Geta. Caracalla 
persevered, and the death of Geta was followed in a day or two by 
that of Papinian (a.d. 212), whom he regarded as one of Geta's 
party (cf. Zosim. i. 9). The emperor dissembled his intention, and 
leaning on Papinianus shoulder was coming from the Capitol to the 
Palatium, when the soldiers seized Papinian and hurried him to 
his death. He is said to have warned them that his successor 
would certainly be a great fool if he did not avenge such a cruel 
outrage on the office of praefect, — a prophecy supposed to be 
fulfilled when Macriuus holding the office planned the death of 
Caracalla (Spart. ib.). This story seems inconsistent with Dio's 
statement of Papinian's having been dismissed from office before ; 
and it would have had more point, if the vengeance had fallen on 
praetorians who killed their own commander. A soldier killed 
Papinian with an axe. He was reproved by Caracalla for not 
having done his bidding with a sword (Dio lxxvii. 4; Spart. 
Car, 4), that being the proper instrument for putting criminals to 
death (D. xlviii. 19. 1 8. § 1: hence the expression ius gladii 
habere D. i. 18. 1 6. § 8; cf. 16. 1 6. pr.). The precise cause of his 
murder was variously reported. The more general account was 
that, on the emperor's requiring him to address the Senate and 
the people in excuse for the murder of Geta, Papinian replied 
that 'parricide was not so easy to defend as to commit.' Another 
version was that being requested to compose for the emperor a 
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speecli justifying the murder by invective against Geta he declined, 
saying that to accuse an innocent man who had been slain was 
to i-epeat the parricide. Both accounts may have been true, not- 
withstanding Spartian's stupid objection that the prefect could not 
dictare orationem (Carac, 8. cf. Hirschfeld Unterauch, i. p. 213. n.). 
Papinian's son, a quaestor, was killed also (ib. 4). 

The court over which Papiuian presided included at some time 
XJlpian and Paul as assessors (Spart. Pescen. 7 ; Lampr. Alex, Sev, 26 ; 
cf. D. XII. 1. 1 40). No Koman law-court could have been stronger. 
Papinian's own reputation has received loud and constant recognition 
from that time to this. Spartian (Sever. 21) calls him iuris asylum 
et doctrinae legalis tkesaurum. Not to mention such epithets as 
consultissimus, disertissimus, &c. the constitution of Constantine, by 
which the criticisms even of XJlpian and Paul on Papinian's legal 
opinions were to be disallowed, is clear proof of his high authority 
(Cod. Theod. i. 4. 1 1. quoted above, p. Ixxxiv.). This direction was 
confirmed by the well-known 'Law of citations' (ib. 1 3, also quoted) 
of Theodosius II. and Valentinianus III., which in disputed questions 
gave a casting vote to the opinion of Papinian. Ubi diuersae sen- 
tentiae proferuntur^ potior numerus uincat auctorum, uely si numerus 
cteqibcdis sit, eius partis praecedat aiLctoritas, in qiui excellentis ingenii 
uir Papinianvs emineat, qui ut singulos uincity ita cedit duohus. 
Zosimus (5th century) calls him a most just man, and one who 
surpassed all Koman lawgivers before and after in knowledge 
and interpretation of the laws (i. 9). The third year students 
were called after him Papimanistae, his Responsa forming one of 
the chief subjects of instruction at that period of legal study. The 
first lecture on Papinian was celebrated by a feast. Justinian con- 
firmed this practice and name and feast, and is loud in his 
praises of Papinian. He is splendidissimus, sv/mmi ingenii (Const. 
Deo § 6), suhlimissimuBf acutissimus, pulcherrimus, maximus (Const. 
Omnem §§ 1, 4). The students were to have a taste of the other 
works of Papinian besides the Responsa; and in one of the books of 
the Digest (xx.) which was to be lectured on in the third year, 
Justinian has dislocated the proper order of extracts in order to get 
Papinian at the commencement of all the titles in which his works 
are quoted. Uohis ipse pulcherrimus Papinianus non solum ex 
responsisy quae in decem et nov^m lihros composita fu&rant, sed etiam 
ex libris septem et triginfa quaestionum et gemino uolumine defi- 
nitionum nee non de adulteris et paene omni eius expositione in omni 

B. n 
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in 19 books; Definitiones in two books, de Adulteriia in two books, 
and also in one book, and a treatise in one book called (i<m;ro/i.6K09. 
Papinian's name occurs second in this Index, Julian's alone being put 
before him. Only two of his Works bear indications of the date of 
composition. The greater part of the Quaestiones (Book xvii. on- 
wards) was, according to Fitting, written in the reign of Sept. Severus. 
Of the Responsa the fourth book was written after A.D. 206, for it 
contained a discussion of the terms of a constitution of that year 
(c£ D. XXIV. 1. 1 32. § 16 ; 1 53). Very probably the whole work was 
subsequent to that date and was perhaps Papinian's last work. It is 
noticeable that^ while with one exception the title of consecration 
(divus) is regularly given to deceased emperors in the Besponsa, in 
the Qriaestionee on the other hand it is omitted 20 times, against 
13 that it is added. So Mommsen, who suggests that Papinian had 
at first not thoroughly learnt the official style. The treatise oo-rv- 
vofiiKos was written in Greek. We have an extract in D. xliii. 
10. 1 1. The corresponding Latin title would be de officio aedilium. 
Bremer arguing from this, as well as from his reported relationship 
to Julia Domna, and from some references to provincial matters which 
occur in his writings, thinks that he for a time lectured at Berytus. 
Thibaut (Civ, Ahh, p. 140) also points out that a Greek treatise on 
aedile's duties would probably be intended for aediles in Greek towns. 
The number of extracts from Papinian in the Digest is 601. 
They occupy 92 pages of Hommel, of which the Quaeationes supply 
45 pages, the Reaponsa 40, There are 153 citations besides. The 
Vatican Fragments have about 50 extracts (almost all from the 
Responsa), some of which also appear in the Digest. A few passages 
are contained in the CoUatio (ii, 3 ; iv. 7 — 1 1 ; vi. 6), one passage of 
two lines (de pactis) is given at tha end of the lex Uieigothorum. A 
few mutilated bits of the Responsa have been lately discovered. See 
Kriiger Z. R. G, xiv. 93 ; xv. 83 ; Huschke Die jiingst aufgefuTtdeTten 
Bruchatiicke &c. The following parts of the Digest have series of 
extracts from Papinian, some extracts being of coDsiderable length 
(xxvi. 7. 11 35—42; xxxi. 11 64—80; jxxy.% 11 7—15; xlvi. 3. 
11 94 — 97). In book xx. he commences all the titles save one. Notes 
of Paul are found in D. i. 21. 1 1. § 1 ; xviii. 1. 1 72 ; xxii. 1. 1 1. § 2 ; 
and of XJlpian in D. iii. 5. 1 30 (31). § 2. 

DoMiTius XJlpianus was bom at Tyre, or at least of a Tyrian 
family, as he tells us himself in recounting the colonies which had 
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the ivs Italicum, {In Syria Phoenice splendidissima Tyriorum colonia^ 
unde mihi origo est. The right was conferred by Severus and 
Caracalla. D. l. 15. 1 1. pr.). From his occasional mention of the 
Punic language (D, xxxii. 1 11. pr.; xlv. 1. 1 1. § 6) and references 
to Egypt, Asia and Syria, Bremer suggests that he was resident 
for a time in those parts, probably as professor at Berytus {Die 
Rechtachuleny p. 87). But the first we hear of him is as assessor, ap- 
parently with Paul, to Papinian, and afterwards as either ad memoriam 
i.e. master of the records, or ad lihelloa i.e. master of petitions, Paul 
holding the other office (Spart. Fescen. 7). Some said he waja prae/ectiis 
prastorio under Heliogabalus ; at any rate he was, with the senate 
and others, removed by that emperor from the city, and was or- 
dered to be slain, but the order was not carried out (Lampr. Eeliog, 
16 ; Alex. 26). Under Alexander Severus we find him prae/ectus 
annonae (commissioner of com supply) on 31 March, 222 (Cod. viii. 
37. (38) 1 4), and captain of the guard 1 Dec, of the same year 
(Cod. IV. 65. 1 4). Alexander was only 16 years old when he came 
to the throne (Lampr. Alex, 60 ; Gibbon ch. vi. n. 47) and obviously 
required guidance. Lampridius tells us that he made, or again made, 
XJlpian and Paulus captains of the guard, and therefore senators; 
that Ulpiau was one of his councillors and master of a portfolio 
(scrinii ad libdloaT) ; further that he acted as his guardian, though 
against the wish of Alexander's mother, who however was after- 
wards thankful for it ; that he was the only person who had private 
interviews with the emperor and was always summoned when any- 
one else had an interview, was present at his private dinners, and 
was in fact a constant companion and chief minister (Alex, 21; 26; 
31 ; 34 ; 51 ; 67). Dio confirms this, saying that XJlpian was made 
praef. praet. immediately on Alexander's succession, and administered 
the affairs of the Empire (lxxx. 1). Probably the Tyrian origin 
of XJlpian may have contributed to his selection, Alexander's parents 
being from Emessa, also in the district of Phoenician Syria. Zosimug 
(i. 11) makes his appointment directly due to Alexander's mother, 
Mamaea. Alexander calls him parens mevs and amicus (Cod. I, c). 
He is said to have been exposed to danger from the soldiers on 
several occasions, and to have been protected only by the emperor's 
throwing his purple over him (Lampr. Alex, 51). A three days' 
tumult between the soldiers and populace, in which the former 
attempted to burn the city down, was apparently connected with 
XJlpian, who is said amongst other reforms to have displaced Y\aic 
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vianus and Clirestus (captains of the guard 1) in order to succeed 
them. Soon afterwards the Praetorians set on hini in the night, and, 
though he fled for refuge to the emperor and the empress-mother, at 
the palace, killed him (Dio Lxxx. 2). It is likely enough that he 
fell in an effort to reduce the military under the civU power. 
Epagathus, who was the instigator of the attack, was sent off to 
Egypt under the pretext of being made governor, and from thence 
was taken to Crete and executed. It was not safe to attempt to 
punish him in Rome (ib.). 

One specific recommendation on the part of Ulpian and Paul is 
recorded. Alexander thought of ordering a distinct dress for all 
offices, for all positions of dignity, and for all slaves. The jurists 
dissuaded him on the ground that it would lead to quarrels if men 
were thus marked out for insults. The emperor contented himself 
with distinguishing knights from senators by the character of the 
band on the toga (claui qitcditcUef Lampr. Alex. 27). 

Athenaeus in his 'Learned diners' introduces, as one of the guests 
and talkers, Ulpian of Tyre, who went by the name of Kcitovkcito?, 
because he was perpetually asking people in the streets, promenades, 
bookshops and baths whether this or that word was found in a 
particular use or sense Kcirai rj ov Kcirai ; ' Does it or does it not 
occur]' (i. 1). He is called a rhetorician, gives (xv. 20 — 33) an 
account of a number of special names for crowns or chaplets 
{(jT€<l>avoL)f and ending his discourse with an expression subsequently 
taken as an omen, died easily (dirc^avev cvrvx^^ ovScva Kaipov v6a-<ji 
TrapaSovs) a few days after to the great grief of his friends. Athenaeus 
wrote this somewhere about the time of Ulpian the jurisconsult, and 
he introduces among the other personages at least one well-known 
philosopher of the time, Galen of Pergamos, the great physician 
who died after A.D. 199. Another personage is Masurius, a jurist 
(Athen. i. 2). Now Lampridius (Heliog, 16) after mentioning the 
removal of the senate from Rome, says Sahinum consularem uiruniy 
ad quern lihros Ulpianus scripsit^ quod in urbe remansiaset, uocato 
centurione moUioribua uerbis {Heliogahalus) iTissit occidi. The cen- 
turion however was happily deaf. Lampridius goes on Remouit 
et Ulpianum iuria consultum ut bonum uirum, Ulpian as we 
know wrote a long treatise ad Sabinum, and Sabinus' name was 
Masurius (D. i. 2. 1 2. §§ 48 — 50). Doubtless Lampridius confused 
the great lawyer of Tiberius' reign with a descendant who was 
a contemporary of Ulpian and may have been a lawyer. The. co- 
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incidences of * XJlpian of Tyre ' with Masurius a lawyer in Athenaeus, 
of Ulpian the lawyer with Sabinus, * on ' or * to whom TJlpian wrote/ 
in Lampridius, and the fact that Ulpian wrote a long treatise on the 
lawyer Masurius Sabinus are certainly very curious. But it can 
hardly be (as some have thought) that Athenaeus meant to place our 
TJlpian among his banqueters. Neither profession, nor character, 
nor death agree. It may be that the rhetorician XJlpian was the 
father of the lawyer. 

XJlpian never names Paul : Paul once only (D. xix. 1. 1 43) names 
XJlpian. XJlpian speaks of Modestin as his admirer (quod et Herennio 
Modeatino studioso meo de DalmcUia consulenti reecripsi D. XLVii. 
2. 1 52. § 20) i.e. probably a pupiL There are so few lawyers after 
XJlpian, of whom we have extracts, that he is rarely quoted. Macer 
refers to him (l. 5. 1 5), and Modestin calls him 6 KpaTLOTo^ (xxvi. 6. 
1 2. § 5 ; xxvii. 1.12. §9; 14. §1) and speaks of Cervidius Scaevola, 
Paulus and Domitius XJlpianus as oi Kopvffiaioi tcjk voynKOv (1 1 3. § 2). 
Of the historians Lampridius calls him iuris peritisdmus (Alex, 68), 
and Zosimus (i. 11) describes him as an excellent lawgiver (voftoden/s), 
able to deal with circumstances of the time, and to forecast the 
future, an inspector (eiriyvoi/ACDv) of, and almost a partner in, the 
imperial power. Diocletian (Cod. ix. 41. 1 11) gives him the ordinary 
epithet of prudentissimus ; Justinian (Cod. vi. 61. § 9) calls him 
summi ingenii uir and (Nov. 97. § 6) tov (rof^tirarov. But the greatest 
tribute to him is the use made of his writings in the Digest. They 
form the core, and more than a third iu quantity, of the whole work. 

In the Florentine Index 23 of his works are mentioned ; two of 
which are very important, the Commentary on the Edict in 81 books, 
to which two books on the Edict of Curule Aediles are appended, 
making 83 in all ; and 51 books ad Sabinum. Fitting (not regarding 
the use of imperator as any indication of the emperor being alive 
at the time of the book being written, p. 3) puts Books i. — viii. of 
the Commentary on the Edict before a.d. 211 ; ix. — l. in the reign 
of Caracalla (a.d. 211 — 217); then the Commentary on Sabinus, 
as far as xxxiii., during the same reign; and the rest of this com- 
mentary, and finally Books Li. to end of the Commentary on the 
Edict, after Caracalla's death (p. 43). Apart from the question of 
the use of imperator^ this view throws an enormous amount of work 
on the few years of Caracalla's sole reign. Mommsen with greater 
probability holds that the greater part of the Edict-Commentary was 
written before the death of Severus, but was partly i*evised, completed 
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and published about A. D. 212 (Z. R, G. ix. 102, 114). Under Caracalla 
were written the 10 booka ad leges {lul, et Pap, Pop) ; 10 books of 
Disputationes ; 10 books de omnihva trihvmaMbus ; 10 books de 
officio ProconsiUis ; six books on Fideicommissa ; six books de 
censUms; three books de officio Consulis ; 2 books of InstitutioneSy 
and one book de officio praetoris tiUelaris which Mommsen (Vat. Fr. 
4to edit. p. 395) thinks to be a second edition of a work de excu- 
eationibua, not named in the Index but probably written and 
published in Severus's reign. Later than Caracalla are the five 
books de adiUteriis. In or after Caracalla's reign come the four 
books de appeUationihtcs and the single books de off, prasfecti Urhi, 
Begulae and Pandecta^, The last-named is quoted from in the 
Digest, but a UavScKTov in 10 books is named in the Index. A work 
in four books ad leg. Ad. Sentiam and de off. conaidarum (one book) 
are similarly not named, but furnish extracts. Some notes to Pa- 
pinian (see p. cxcvi) and Marcellus (p. clxxxv) are also given in the 
Digest. 

Independently of the Digest we have preserved to us 29 titles 
from an abridgement of Ulpian's single book of Regulae; and a 
few fragments from his Institutionea. The ReguUie follow to a 
considerable extent the order of Gains* Institutes but are more 
concise. The author evidently was familiar with Gains' work. They 
have been edited by Bocking 1855 (with a discussion by Mommsen), 
by Huschke, and by Kriiger. The fragments of the Instiiutiones 
have been edited with supplements from the Digest and CoUatio 
by Bocking, and also by Kriiger in his Kritische Versuclie 1870. 
The CoUatio has 13 extracts from the de officio Proconsulia, five 
from the InstitutioneSy three from the Regular, and three from the 
Edict Commentary. The Vatican Fragments have over 100 extracts 
from treatises de excusationihvs and de officio praet, tutelarisy 24 
extracts from the xviith book of the Commentary on Sabinus (this 
book relates to usufruct) and some others. Many of these extracts 
are however badly mutilated. 

The treatise de officio Proconaulis has been made the subject of 
a special dissertation by Budoi-ff, who has collected and arranged all 
the fragments preserved to us (Berlin 1860). The seventh book 
contained an a<jcount of the legislation against the Christians, which 
excited Lactantius' (Inst v. 11, 12) vigorous criticism, XJlpian is 
there called Domitiv^, 

In the Digest there are 2464 extracts from TJlpian, They occupy 
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590 of Hommers pages. Of these pages the extracts from the Edict- 
Commentary fill 342, besides 10 on the Edict of the Curule Aediles ; 
from that on Sabinus 130 ; from the Disputations 25 ; Fideicommissa 
17 ; de off. Froconsulis 15 ; and the opiniones about 9 ; ad leges Jul, et 
Pap, 8, and from the treatises de adtdteriis and de omnifyaa trihu- 
nalihus 6 or 7 pages each. 

XJlpian's style is easy and good. There is often a good deal of 
discussion of the reasons, and quotation of others' opinions. Originally 
it contained still more discussion and quotation, as we can see from 
comparing some passages in the Vatican Fragments with their 
counterparts in the Digest. (See above p. Ixxiii foil.) 

Julius Paulus was a contemporary of XJlpian*s, and the few 
facts known of his life have been already mentioned in the account 
of Papinian and of Ulpiau. He was an assessor to Papinian in the 
reign of Severus, and apparently master of the records (Spart. 
Peacen, 7). By Heliogabalus or Alexander he was made one of 
the captains of the guard {praef. praetorio) and, probably as such 
one of Alexander's council, and agreed with XJlpian in dissuading 
tliat emperor from his proposal to have officials, dignities and slaves 
marked each by a special dress (Lampr. Alex, 26 ; 27 ; 68). He refers 
to his presence in the emperor's council on certain law questions 
in D. IV. 4. 1 38; xxix. 2. 1 97 ; xlix. 15. 1 50, and in Papinian's 
court D. XII. 1. 1 40. A case in which he appeared as advocate before 
the Praetor fideicommiasariv^ is mentioned in D. xxxii. 1 78. § 6. 

Artemidorus (Oneirocr, iv. 80) tells us that * Paulus the lawyer ' 
dreamt when engaged in a suit before the emperor that Nikwv 
( Victor ?) was counsel with him, and hence felt sure, from the sig- 
nificance of the name, that he would win. But Nicon had failed 
once before in a suit before the emperor ; the dream was really 
ominous of failure, and failure accordingly ensued to Paulus. It 
seems probable that this is a story of our Paulus (Tzschimer Z, R, G, 
XII. 150 sqq.). In another case in which he was consulted we hear 
of an opinion of XJlpian's being adduced (D. xix. 1. 1 43). He speaks 
frequently of 'Scaetiola noster ', which probably implies that Scaevola 
was his teacher (cf. above pp. clxxv, clxxxvii). Epithets like iuris 
peritissimtis (Lampr. Alex, 68) and prudentiasimtia (Gordian in Cod. 
v. 4. 1 6, Diocletian in Cod. ix. 22. Ill) are of course applied to him. 

As a writer he was exceedingly prolific. No less than 70 works 
of his are named in the Florentine Index^ many of them* with 
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similar titles to those of Ulpian. (One is named twice over.) His 
chief works were a commentary on the Edict in 80 books ; Quaes- 
tiones in 26 books, Responsa in 23 books ; Brevia in 23 books ; and 
commentaries on Sabinus in 16 books, and on Plautius in 18 
books. He also wrote four books on Yitellius (which Mommsen 
{ad D. XXXII. 2. 1 78) holds to have been in great part compiled 
by direct copying from Scaevola's Responsa, comparing D. vii. 1. 
1 50; xxviii. 2. 1 19; xxxii. 1 78. §§ 1, 2, 3; xxxiii. 4. 1 16; 7. 
1 18 ; xxxiv. 2. 1 32 with the passage of Scaevola referred to in his 
notes) and four books on Keratius, probably an edition of Neratius 
with notes. Some short notes of his on Papinian and Scaevola are 
found in the Digest (above pp. clxxxvii, cxcvi), and one note on Marcel- 
lus' notes on Julian (D. xv. 3. 1 14). Further, he epitomized Alfenus 
Varus* Digest and Labeo's * Probabilities,' neither of which abridge- 
ments are named in the Florentine Index. He also wrote 10 books 
ad leges (ltd. et Pap, Fopp.), three ad leg. Ael. Sentiam, three on 
Trusts ; de censibus (two books) de iure Jisci (two books) ; de officio 
Proconstdis (two books) de adidteriis (three books) ; Decreta (three 
books), several manuals viz. Regular in seven books, and also in one 
book ; Sentential six books and also five books ; Institutes (two 
books) Manualia (three books). His 48 monographs are on all parts 
of the law, wills, codicils, inheritance, degrees of relationship and 
affinity, secret trusts, patronage, gifts of freedom, gifts between 
husband and wife, guardianships; several important statutes (leges 
Cinciay Vellaeay Fakidia) and senate's decrees {OrJUianum, Tertulli- 
anuniy Silanianum, &c.) ; on interest and hypothec; on the duties of 
the captain of the watch, captain of the city, praetor tutelaris ; on 
crimes and punishments, on public trials, on appeals, on actions, and 
on concurrent actions, on ignorance of fact and law, on unusual law 
{de iure singulari) ; «fec. 

There i« little evidence as to the date of the composition. But 
of the more important treatises the Decreta were written under 
Severus and Caracalla's joint reign (a.d. 198 — 211) the Sent&ntiae 
soon after Severus' death, the Quaestiones also under Caracalla, the 
earlier books of the Responsa under Elagabalus or Alexander and 
from the xivth book under Alexander. The commentaries on the 
Edict and on Sabinus offer few indications of date. Fitting thinks 
they were probably written before A.D. 206, as the extracts in 
D. XXIV. 1 shew no knowledge of the Oratio Severi et Antonini 
i^rcoed by Ulpian in 1 32. The 70th book of the Edict-Commentary 
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contains a mention of Marcianus (D. vii. 9. 1 8), who also was ap- 
parently not an author till after Caracalla^s death. So that unless 
we read Maedamis, as Fitting suggests, the work could not have 
been completed till much later. (See Mommsen Z, B, G. ix. p. 115, 
who also dissents from Fitting's notion (p. 25) that noster was used 
only of living persons.) He is cited in the Digest by Modestin 
y. 2. 19; xxvii. 1. 1 13. § 2 (who classes him with Fapinian and 
Ulpian as a Kopvi^aios rSv vofxiK^v) ; and xxix. 5. 1 18; and by 
Macer xxxviii. 12. 1. 1 ; xlix. 4. 1 2. § 3 ; 16. 1 13. § 5. 

A considerable part of the Sententiae has come down to us in the 
code of the Visigoths (see p. clxxiv), and other parts of it have been 
preserved in the CollcUio, which has 28 extracts from it, besides 
11 from other works of Paul. The ConsuUatio has also a few 
extracts. The Vatican Fragments have 70 or more extracts from 
Paul, chiefly from the JResponsa, the Mamuxlia, and the part of 
the commentary on the Edict relating to the lex Cincia. The re- 
cognition of the Sententiae by Constantine and Theodosius has been 
already mentioned, p. Ixxxiv. 

There are 2081 extracts from Paul in the Digest. These occupy 
about 268 pages of Hommel, or more than a sixth of the whole 
Digest. Only Ulpian was a larger contributor. No one else 
occupies 100 pages. The extracts from the commentary on the 
Edict occupy 92 or (with the commentary on that of the Curule 
Aediles) 94 pages; the Sabinus commentary 31 pages; the Quaes- 
tiones 29, and the JReaponsa over 19; the books cid Fla/utium 22 
pages, and the Sententiae 15. Of the others none fills seven pages. 

Although the number of extracts from Paul is not much less than 
from Ulpian, the quantity of matter is less than half The fact is, 
Ulpian was generally taken as the basis and interpolated with short 
additions from Paul and Gains. But long extracts from Paul are 
found e.g. D. ii. 14. 1 27 ; iv. 8, 1 32 ; x. 2. 1 25; xvii. 1. 1 22 ; 
2. 1 65, XXXV. 2. 1 11; xxxix. 2. 1 18; xu. 2. 1 1 ; 1 3; 3. 1 4; 
4.12; XLV. 1.183; 191. 
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CHAPTER XV. 

LATEST JURISTS. 

Callistratus was the author of five works named in the Florentine 
Index: de cogniidonibus in six books; edictum monitorium (six books) ; 
de iure fisci (four books) ; Instituta in three books, and Qiboestiones 
in two books. The de iure fisci and Qtiaestiones may have been written 
under Severus ; the de cognitionibus was written under Severus and 
Caracalla (Fitting). 

The Digest contains 101 extracts from Callistratus. They fill 
15 of Hommers pages. All the works are represented, but there are 
nine pages from the de cognitionihua and three from the Quaestiones. 
Some of the longer extracts are D. xiv. 2. 1 4 ; xxii. 5. 1 3 ; xxvii. 1. 
1 17 ; XLvm. 10. 1 15 ; 19. 1 28 ; xlix. 14. 11 1- 3 ; l. 6. 1 6 (5). 

Bremer infers from his frequent mention of the provinces that 
Callistratus wrote in some Greek town {Die Eechtslehrer, p. 97 sq.). 

Arrius Menander ia mentioned by XJlpian (Book xi. ad edict 
D. IV. 4. 1 11. § 2) as being excused from a guardianship, because as 
councillor he was in attendance on the emperor (circa principem 
occupattis), probably the emperor Severus. The Florentine Index 
names one work de re mUitari in four books. The Digest has six 
extracts from it, viz. xl. 12. 1 29 ; XLix. 16. 11 2, 4, 5, 6 ; 18. 1 1, 
They occupy about two of HommePs pages. He is also cited by 
Macer in D. xxxvin. 12. 1 1; xlviii. 19. 1 14; xlix. 16. 1 13. §§ 5, 6. 
The work was apparently written under Severus and Caracalla. 

Marcianus (called in Just. iv. 3. § 1 Aelitis Manrdanus) is named 
in the Florentine Index as author of Institutes in 16 books. Rules 
in five books, two books on Appeals, two on Fublica L e. criminal 
trials, and single books on Informers (de delatoribus) and the action 
of Hypothec. The work on Pvhlica is referred by Fitting to the 
time of Caracalla's sole reign ; the Appeals were written after Severus' 
death ; the others after Caracalla's death. A single book ad S. Con- 
sultum Turpilianum is not named in the Index, but a long extract 
occurs in D. xlviii. 16. 1 1. There are 283 extracts from Marcian 
in the Digest. They fill more than 36 of HommePs pages, those 
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from the Institutes filling 16, and the Rules and Hypothec about six 
each. The Institutes have been used also by Tribonian in compiling 
Justinian's Institutes, some of the passages being the same as ex- 
tracts in the Digest. His notes on Papinian's work de adulteriis 
are twice given as separate extracts : D. xxiii. 2. 1 57 a; xlviii. 5. 
1 8. 

Most of the extracts are short : but the work on hypothec has 
been extensively used in D. xx. e.g. 1. 11 5, 13, 16; 4. 1 12; 6. 11 5, 8. 
From the other works some of the longer passages are D. xxx. 1114; 
xxxix. 4. 1 16 (which names a number of Eastern products liable to 
customs duties) ; xlviii. 10. 1 1 ; 16. 1 1 ; 21. 1 3 ; xlix. 14. 1 18 ; 1 22. 

An Aeliua Marcianua (hence perhaps the name given by the 
Institutes to our Marcian) is named as proconsul of Baetica in the 
time of Ant. Pius D. i. 6. 1 2 (called Aurelivs Marcicmu»m Collat, 
III. 3. § 1): a Marcianua is named as contemporary of M. Antoninus 
in D. IV. 2. 1 13; and rescripts arc addressed Mardano in a.d. 223 
(Cod. II. 12 (13). 1 6), in 228 (Cod. vii. 21. 1 4) and 239 (Cod. iv. 21. 
1 4). Possibly the last three were addressed to the jurist. 

Maoer (called AemiliTJbs Macer in three places only, D. il 15. 1 13 ; 
xxviiL 1. 1 7; XXXV. 2. 1 68) appears in the Florentine Index as 
author of five works each in two books : de re militari ; pvblica 
indicia ; de officio praesidis ; ad legem uicensimam hereditatum ; de 
appellationibtcs. The first four may have been written in Caracalla's 
time : the last belongs to that of Alexander Severus. There are 65 
extracts in the Digest, they 03cupy 10 of HommeFs pages, most being 
from the puhlica indicia and the de appellationibiis. Of the longer 
passages are xxxv. 2. 1 68; XLii. 1. 1 63; xlix. 1. 1 4; 8. 1 1 ; 13; 
16. 1 12 ; 1 13. Of these the first is especially interesting, because it 
gives the Koman rules for calculating the value of annuities (see 
below pp. 188—191). 

Florentinus, author, according to the Florentine Index, of Insti- 
tutes in 12 books. The only clue to his time is that he refers to a 
constitution of Divus Pius (D. XLi. 1. 1 16), and is said not to be 
quoted by any other jurist. In Cod. iii. 28. 1 8, vi. 30. 1 2 are con- 
stitutions of A.D. 223 addressed to Florentinus, but as in the second 
he is called miles, there seems no ground for connecting him with the 
author of the Institutes. 

Florentines Institutes furnish 42 extracts to the Digest, all 
short. The longest are xxix. 1. 1 24 containing a rescript of Trajan; 
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XXX. 1 116; XLVi. 4. 1 18, containing tLe form devised by Gallus 
Aquilius for a comprehensive release. A few extracts have been 
used for Justinian's Institutes also. 

Julius Aquila, called in the Florentine Index Gcdlus Aquila, 
probably from a confusion with Gallus Aquilius. He wrote a book 
of Eesponsay from which two extracts of thi-ee lines each are given in 
the Digest, xxvi. 7. 1 34 ; 10. 1 12, both of which very possibly relate 
to the same case, and decide that a ward's slaves may be questioned 
where the ward's curator is suspected. A decree of Severus on this 
matter (D. xxvii. 3. 1 1. § 3) is by some taken as probably sub- 
sequent (Zimmem), by others as prior, to this decision (Rudorff). 
He is placed in the Florentine Index between Marcian and Modestin ; 
and the Index is roughly chronological. A Julius Aquila qui de 
Etrusca disciplina scripsit is named by Pliny among his authorities 
for the second and eleventh books, but that is probably much too 
early an author to be the jurist. 

LiciNNius RuFiNUS was according to the Florentine Index author 
of Rules in 12 books. An extract from the 13 th book is however 
given in the Digest (xlii. 1. 1 34). There are 16 other short extracts^ 
He quotes Julian D. xxiii. 2. 1 51, and refers to Gallus Aquilius 
D. XXVIII. 5. 1 75 (74). But his date is fixed by an exti*act from 
Paul's book xii of Quctestiones (D. XL. 13. 1 4), in which his question 
to Paul and Paul's answer is given. Fitting holds the imperator 
Antoninus named in xxiv. 1. 1 41 to be Ant. Pius; Rudorff and 
Mommsen (Z,E, G, ix. 102) to be Caracalla. 

Hereknius Modestinus was a pupil, or at least an admirer, of 
XJlpian, whom he wrote from Dalmatia to consult (above p. cxcix). 
He with others took part in the instruction of the younger Maximin 
(Oapit. Maa^ 27) who was killed in A.D. 238. A constitution of 
Gordiau's (Cod. iii 42. 1 5) in a.d, 239 mentions a responstmi given 
by Modestin *no7i contemnendae atictoritatis iuriaconsultvs :^ and an 
inscription {Corp, /. Z. vi. p. 50, No. 266, Bruns p. 259) gives an 
account of a suit against the Fullers' Company, in which they 
claimed immunity from rates. The suit was decided in their favour 
by the Praefecti UigUum at Rome, amoug whom Herennius Modes- 
tinus is mentioned. It was begun in A.D. 226 and decided a.d. 244. 
Modestin is mentioned by Arcadius Charisius in D« u 4. 1 18. § 26, 
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who agrees that the character of certain municipal functions was 
ut Herenniua Modeetinue et notando et disputando bene et optiine 
ratione decreuit 

Fifteen works by Modestin are named in the Florentine Index, 
of which the principal are Rcsponaa in 19 books; Pandekton in 12 
books; Regvlae in 10 books; Differentiae in 9 books; Excusationea 
in 6 books, and Punishments in 4 books. The others are all single 
books, and relate to mamage, dowry, wills, legacies and trusts, 
manumissions and other subjects of less defined character. Accord- 
ing to Fitting the Differentiae, Pandekton, and Excuaationea were 
written after the death of Caracalla a.d. 218, the Rules and Punish- 
ments (except the last book of the Punishments) probably in Oara- 
calla's time. The Excusationes (i. e. grounds for excusing guardians 
from the duty) was written in Greek but with quotations from other 
writers and laws in their Original Latin. It forms an important 
part of one title in the Digest (xxvii. 1). The commencement of 
the work is preserved (1 1). Although the Vatican Fragments con- 
tain a chapter on this subject, Modestin is not quoted : perhaps 
because he wrote in Greek, and the work of which we have frag- 
ments was intended for the western empire (cf. Huschke lur, Antiq, 
p. 698). Two short passages from Modestin's Rules and Differences 
are preserved independently of the Digest (Huschke l.c. p. 626). 
On D. XLi. 1. 11 53, 54, see under Q. Mucius (p. cviii). 

In the Digest there are 344 extracts from Modestin* They 
occupy 40 of HommePs pages, of which the Reaponsa fill 11, the 
Excu^ationea 8, the Regidae 6 J, the Pandekton 5^, and the Differentiae 
3J. All Modestin's works were dealt with by the Edictal Com- 
mittee, and the extracts occur together, only Ulpian's work or works 
de exctiaaiionibua and de off, praet, tuiel, being interspersed with 
Modes tin's treatise on the same subject. The Latin extracts are 
generally short. The longer ones are xxvi. 7. 1 32; xxxi. 1 34; 
XXXVIII. 10. 1 4; XLix. 16. 1 3; l. 1. 1 36. 

Anthus or FuRius Anthianus, so called in the Florentine 
Index (where he stands last but two), wrote a work on the Edict, of 
which a part containing five books was handled by Justinian's Com- 
missioners. From the first book three extracts, containing about 14 
lines together, appear in the Digest ii. 14. 1 62 ; iv. 4. 1 40 ; vi. 1. 1 80. 
All stand last in their respective titles. There is nothing to shew 
the time of his writing. 



ccviii Latest Jurists: Hermogenianus, &c. Chap, xv 

BuTiLius Maxihus is named in the Florentine Index as author 
of one book on the Falcidian law. One extract of four lines is all 
that appears in the Digest (xxx. 1 125). Budorff suggests that he is 
the same as the Maximus who is named in a mutilated Imperial 
rescript in Yat. Fr. § 113. In the Florentine Index he comes last 
but one. 

Hebhooenianus, the last in the Florentine Index, was the author 
of lurU Epitomae in six books. There are 107 extracts in the Digest. 
Being mostly short, thej till only 9|^ of HommeFs pages. Of the 
longer are xxxvii. 14. 1 21 ; xxxix. 6. 1 33; xlix. 14. 1 46; l. 4. 1 1 
(xxxYi. 1. 1 15 is by Guj as and Mommsen given to Ulpian). He is 
generally held to have written about A. d. 339 (Mommsen Vat. Frag, 
larger edit. p. 399 ; Fitting Z, G, R, xi. 450) from his extracts, as 
they stand, shewing an acquaintance with changes made by Con- 
stantine (e.g. compare D. iv. 4. 1 17 with Cod. Theod. xi. 30. 
1 16; <fec.). 

Whether he was the author of the Codex ffermogeniamiSj a 
collection of rescripts apparently intended as an appendix to the 
Codex GregoriamiSy is doubtf uL It is said there were several persons 
of the name about that time. 

Arcadius, called in the inscription to D. i. 11. 1 1 Aurelms 
Arcadiua Chariaivs, magister libellorumy is named in the Florentine 
Index as author of three single books on Witnesses, on the office of 
the Prctefecti praetorio, and on civil functions (muneri^ms). From 
the last is one long extract in D. l. 4. 1 18; from the second one 
extract forming D. i. 11; from the first are four extracts D. xxii. 
5. 1 1; 1 21; 1 25; XLViii. 18. 1 10. Together they fiU 2J of 
HommeFs pages. He appears to be of the same age as Hermo- 
genianus, and for the same reason : comp. D. i. 1 1. 1 1 with Cod. 
Theodos. I.e. He refers to Modestin in l. 4. 1 18. § 26. 
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CHAPTER XVL 
OF lawyers' latin*. 

Some notice has been taken, in the course of the commentary on 
the title de Tisufruciu, of certain usages and expressions which occurred 
in the text, but lawyers' Latin requires more general treatment. 
The subject has of course three sides, grammatical, lexicographical 
and rhetorical, and a full discussion would include careful distinction 
between the several lawyers as well as comparison with the lay writers 
of the period. The remarks which I shall make have no pretence 
to completeness, and deal only with some points, chiefly grammatical, 
which have caught my attention as at least unusual in classical Latin. 
The writers ' whom I regard here are mainly those used for the 
Digest Neither the Thcodosian nor the Justinian Codes come within 
my range. 

The general style of lawyers* Latin before the middle of the third 
century p. Chr. is not studied and rhetorical, but rather the ordi- 
nary language of daily life and business among educated persons, 
loose in some respects, but from the requirements of the subject- 
matter brief and precise in others. On the whole it is simple, 
straightforward and pleasant; with numerous technical expressions, 
but free from pedantic tautology or circumlocution; frequently neat and 
compressed, but readily intelligible when the method and subject- 
matter are faii-ly familiar. The difficulties and obscurities, which we 
find, are due mainly at least to two causes. First, we seek to know 
more than the writer intended to say : we want answers on further 
points of law than were in contemplation either in the particular 
passages or even in the Digest at all; and doubt always arises when 

^ The only discassions of this subject that I am aware of are three. 1, 
Dnker's Opuscula uaria de Latinitate Jurisconsultorum^ 1773. This book con- 
sists mainly of some criticisms by Valla with replies and comments by others. 
They relate chiefly to the distinction between so-called synonyms ; and to the 
use of words by the lawyers for which there is little or no classical authority. 
I have scarcely found anything suitable for my purpose. 2. Brisson's Parerga, 
appended to his lexicon. This is a very painstaking collection of instances in 
the Florentine Digest of noticeable spellings, forms, words and phrases. Some 
of the instances are treated in Mommsen's edition as mere copyists' errors ; 
others are now recognised as correct forms or spellings : of the remainder I 
have found some useful. 8. An interesting abridgment of a forthcoming paper 
by W. Kalb on the Latin of Gains, contained in Wolfflin's Archiv fiir latein, 
Lexicographie 1. 1. 188i. I have named Kalb on the points where I have been 
indebted to this paper. 

R. 
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interpretation is made the means of development. Secondly, to the 
character of the Digest as a hasty compilation, made in the manner 
described above (cliapp. iv. v.), may reasonably be attiibuted much 
of the obscurity and uncertainty that is found. 

The latter point has an especial bearing on the grammatical side 
of the matter. The only pure sources of law Latin are inscriptions 
and reported/ormulae on the one hand, and Gaius, the Vatican Frag- 
ments and some few other fragments on the other. The former are 
most important and interesting as specimens of the ' Curial style', i.e. 
the style of conveyancers, pleaders and Parliamentary draftsmen, but 
of course are stiff and meagre. The latter are juristic literature, 
, and therefore more freely written and more suited to our purpose. 
But neither of Grains nor of the Vatican Fragments have we more 
than one MS to rest on, though, fortunately, that is, in each case, an 
earlier, and so &r a purer, source than we have in the case of most 
classical authors. The lex Dei, or CoUatio Mosaicarum ac Romarir 
a/rum legum rests on three mss, but they are not good. Both Paul's 
Sententiae and Ulpian's Regulae are generally considered to have 
come to us only as abridged by some one of a much later age. The 
Digest, which alone is various enough to form a good basis for a study 
of juristic Latin, is difficult to trust in this matter. The combination 
of the copyist and corrector of the Florentine ms (see chap. xviL) is 
fortunate as regards the text of Justinian's work, but this text itself 
is open to suspicion and something more. The writings of the Jurists 
have undergone manipulation, often of a rough and hasty character, 
from Greeks in a Greek-speaking country in the sixth century of our 
era, men who cared for law but not for the exactitude of their repre- 
sentation of the original authors, or for the niceties of style. The 
inference we should thence draw is supported by a comparison of 
Gains' Institutes, and of the Jurists in the Vatican Fragments with 
the Digest. There is certainly more regularity of style about both 
the former than about many parts of the latter, while other parts 
leave little or nothing to desire. It is almost certain indeed that 
some anacolutha and the like are due to the scissors of the compilers, 
and accordingly I pass them over here (see notes on pp. 173, 192, 
202, 249, (fee). Nor do I notice what are probably mere mistakes * 
of the copyists (noticed in Mommsen's edition). 

^ E.g. I do not believe that any Latin writer of this age would deliberately 
write uix est ut legatarium uoluit dare (D. xxx. 1 114. § 4), uti exigeret et ea con- 
tentits erit (xxxii. 1 37. § 4), nemo duhitat quin non solet (D. xxix. 2. 1 72); &o. 



Chap. XVI Hypothetical cases ccxi 

As compared with the language of Cicero and Quintilian the 
jurist Latiu she^s a development, in some respects reasonable 
enough, in others not unnatural but scarcely commendable. Of 
the uses of some forms and words we find previous instances in 
Plautus, Cato and Varro, who give us the language of common life, 
more than can be expected in the works of orators and rhetoriciana 
But the distinctive use of the indicative and subjunctive moods has 
somewhat lost its sharpness, and there is some vacillation in the use 
of primary and secondary tenses. 



Moods and Codj unctions. 

1. Nothing shews this more clearly than the use of moods and 
tenses in the hypothetical cases which occur in infinite numbers in 
the Digest. Cicero in the de Officiis in. 23 (Lat. Gr. §§ 1532, 1533) 
puts a number of such cases and uses the future indicative and 
present, &c. subjunctive indiscriminately, but whichever he selects 
he adheres to in that sentence. In the Digest it is different : there 
is a greater range of variety, and these varieties are found jostling 
one another in the same sentence. This may be best shewn by the 
comparison of another chapter of Cicero, which in some respects re- 
sembles the cases put in the Digest. 

Cic. Off, III. 24. g§ 92, 93. Si quia medicamentum cuipiam dederit 
ad aquava inter cutem pepigeriiqvs, si eo medicamenU) sanua fdctua 
easety ne illo medicamento uniquam poatea uteretur, ai eo medicamento 
aanua fac^ua ait et annia aliquot poat indderit in eundem morhum nee 
ah eo, quicum pepigerat, impetret ut iterum eo liceat uti, quid /addendum 
ait ? Cum ait ia inhutnanua, qui non concedat, nee ei quicquam fiat 
iniuriae, uitae et aaluti conatdendum. Quid ? ai qui aapiena rogatus ait 
ah eo, qui eum heredem fiaciat, * cum ei teatamento aeateriium miliea 
relinquatur, ut ante quam hereditatem adeat, luce pailam inforo aaltet, 
idque aefacturum promiaerit, quod aliter Jieredem eum acripturua iUe 
non eaaety fadat qvod promiaerit necne ? Promiaiaae nollem et id 
arhitror fuiaae gravitatia. Quoniam promiait, ai aaltare in foro twrpe 
ducet, honeatiua m/entietur, ai ex hereditate nihil ceperit, quam ai 
eeperit, niai forte eam pecuniam in rei publicas magnum aliqvod 
tempua contulerit, ut uel aalta/re, quum patriae conauUurua ait, turpe 
non ait. 

Here in the first sentence we have the subjunctive selected for 
the hypothesis, but it is used consistently in the apodosis faciendum 

o2 
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sit as well as in the protasis H dederity pepigeritqiic.ai foetus sit,,, 
et inciderit nee impetret (C£. Lat. Gr. § 1532). The samB is true of 
the third sentence. In the fifth sentence we have the future indica- 
tive selected, but it also is used consLttently in the apodosis mentietv/r 
as well as in the protasis 8i,.,diLcet, Ceperit and contvlerit must here 
be taken as completed futures indicative (cf. Lat. Gr. § 1533). 

Further the perfect subjunctives in the first and third sentences 
relate to time prior to the presents impetret and fcmat, Fepigerat is 
pluperfect as relating to a time prior to incident^ and indicative 
because it is in a relative clause defining the person already referred 
to as quis. 

There is a difference in these two sentences in that the first has 
the imperfect ne uteretur following pepigerit ; the third has the 
present lU adeat following the like tense rogatus sit. Both are allow- 
able : the choice of the imperfect in the first sentence is due to the 
desire to distinguish between the time of the covenant and the time 
when the covenanted event occurs. Tlie covenant was past: hence 
si /actus esset, ne uteretur: the occurrence is subsequent and regarded 
only as prior to impetret. The third sentence is somewhat differently 
framed and the distinction is unnecessary. 

(a) Now in the Digest the consistency, or, as I may call it, the 
uniformity of key, is often not preserved, e.g., 

Si de me petisses, ut triclinium tibi stemerem et argentum ad minir 

sterium praeberem, et /ecerOy deinde petisses ut idem sequerUi die 

facerem, et, cum commode argentum domi referre non possem, ibi hoe 

reliquero et perierit, qua actione agi possit et cuius esset periculum 7 

(D. xiiL 6. 1 5. § U Ulp.) 

Here petisses smd/ecero, petisses and reliquero, are not consistent : 
and possit as apodosis is not well adjusted to the diverse protases. 

JSi rem tuam, cum bona fide possiderem, pignori tibi dem ignoranti 
tuam esse, desino usucaperc.Si rem pignori data/m creditoris seruus 
subripueritf cum earn creditor possideret, non interpellahitv/r usu» 
capio debitoris (D. XLI. 3. 1 33. §§ 5, 6 Jul.). 

Here possiderem does not suit with dem in time, nor dem with 
desino in mood. Subripuerit, if taken as perf. subj., does not suit 
with interpellabitury nor, if taken as completed future, with possi- 
deret. 

Si seruum hereditarium heres, qui coactus adierit, iicssisset adire 
hereditatem ab alio eidem seruo relictam, et tunc Iiereditatem, quam 
svspectam sibi esse dixerat^ restituerit, an etia/m earn Iiereditatem quae 
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per seruum adquisUa esaet reatituere deheret, qtmesitum eat (D. xxxvi. 
1. 1 28. § 1 Jul.) 

Here iuaaisset is subsequent in time to adierit, and restituerit is 
subsequent in time to, but coordinate in construction with, iussisaet, 
Dixerat is similar to pepigerat in the passage of Cicero, and defines 
the inheritance as that first-named which he entered only by the prae- 
tor's order. The pluperfect subj. iuaaiaaet may perhaps, here and 
often, have been originally conceived as dependent on quaeaitum eat, 
but such a justification is also often absent. 

Almost any page of the Digest will supply instances of harmony 
and disharmony in tenses and moods of these hypothetical cases. 

(6) One special cause for a disharmony, real or apparent, is the 
fact that the apodosis is usually in the present or future indicative, 
whatever be the tense and mood of the protasis. The cases are 
regarded as merely subjects for a judgment of the law or for a predic- 
tion of the result of an action, and whether the supposed facts are re- 
garded as occurring in the past, present, or future makes no difference : 
variety and fluctuation in statement are therefore not unnatural. 
The real grammatical protasis to such apodoses as tenetur, tenehitur, 
dicendv/in eat, erit, ludet, uideMtur, ceaaat, liberator, &c. may be con- 
ceived to be a summary of the facts, in the form ai ita ut dixi rea 
hahet or luihebit, 

(c) The variety of tenses and moods is very great. Si mandat, 
ai mandet, ai mandahit, ai mandauerit, ai mandauit, ai mandahat, 
ai manda/ret, ai niandauerat, ai mandaaaet are all found without 
any practical difference in meaning ^ The subjunctive is not spe- 
cially employed to denote that the hypothesis is unreal, nor the 
indicative that it is real, nor do the imperfect and pluperfect subjunc- 
tives * imply impossibility' (cf. Lat. Gr. § 1497), though there are 
cases where their use is normal. The tenses most frequently used 
are the forms in -eri- and the con^esponding passives. Next to these 
come the present and plupeifect subjunctive and the perfect in- 
dicative. The imperfects indie, and subj. and the pluperfect indica- 
tive are, I think, the rarest. 

(d) I fail to detect any difference in meaning or use in these 
sentences between mandaitero and mandauerim^ or between man- 
datum ait and mandatum fuerit. Compare D. xlvi. 1. 1 42 (Jav.) ai 

* In English many in putting hypothetical cases would use if he w, if he be, 
if he shall, if he should, if he was, if he were, if he has, if he had, &c., without 
substantial difference of meaning. 
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Ua fideiussorem (iccepero.,.non Migatwr Jideiuaaor ; 1 43 (Pomp.) si 
Jideiuaaorem te acceperim,,.confideius8ore8 non erunt: x. 3. 1 4, § 4 
(Ulp.). Eapropter acrihit Itdia/n/us^ ai miaai in poaaeaaionem damni 
infecti airmia et ante, quam poaaidere ivheremur^ ego inarda/m fodaerOy 
aumptum iatum.,xonaequi me non poaae ; &c. The first person most 
frequently ends in -ero (e.g. mandatcerOy atiptUatvs, or prohibitua 
fu&ro), 

(e) This tense or set of teuses usually seems to bear a future 
character, but it is qualified in subordinate clauses frequently by a 
past tense, less frequently by a present : viz. 

Contemporaneous acts dependent on a sentence with -m- are 
regularly, though not invariably, in the imperfect, preceding acts in 
the pluperfect. 

A purpose with t^, and subsequent act with anteqtuim, are usually 
expressed by the imperfect, though the pi*esent is not uncommon. 

As illustrations may be taken : 

Siy cum decem mihi deberea, pepigero, ne a te uiginti. , ,petam, 
in decern, prodeaae tibi pacti conuenti uel doli exceptionem placet. 
Item ai, cum uiginti deberea, pepigerim ne decem petam, effi- 
ceretur per exceptionem mild opponendam, ut tantum rdiqua decern 
exigere debeam (D. ii. 14. 1 27. § 5 Paul.). 

Si liber homo, cum bona fide aeruiret, mandauerit Titio ut 
redimeretur et.,.eam pecuniam dederit, quae er at ex pecuIio,,.ad 
bonae fidei emptorem pertinente, nvllae ei mandari actionea poaaunt 
(D. XVII. 1. 1 8. § 5 Ulp.). 

Si ei, cui da/mnatua ex cauaa fideiuaaoriafueram^ herea poatea 
exatitero, habebo m^andati actionem (ib. 1 11 Pompon.). 

Si ex pluribua heredibua unua, antequam ceteri adirent here- 
ditatem, pecuniam quae aub poena debebatur a teatatore omnem 
aoluerit et hereditatem uendiderit nee a coheredibua auia propter 
egeatatem eorum quicquam aeruare poterit, cum emptore hereditatia 
recte experietur (D. xviii. 4. 1 18. pr, Jul.). 

Si quia, cum falao aibi legatum adacribi curaaaet, decesaerit, id 
lieredi qiM)que extorquendum eat (D. xlviii. 10. 1 4 Ulp.). 

Si domino herea exatitero, qui non eaaet aohiendo, cuiua 
fundum tu mihi dare iuaaua eaaea, manebit tua obligatio (D. xxx. 
1 108. § 6 Afric). 

2. The indicative is found (of non-existent hypothetical cases), in 
sentences of comparison (Lat. Gr, § 1580) where in classical Latin we 
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should have the subjunctive, e.g. perinde ex his cavMS atque ai erant 
fcdaarii puniuntur (D. XLViii. 10. 1 1. § 4 Marcian.); pro eo hahebitur 
atque si aditus eat qui adiri debuit (xLix. 5. 1 5. § 3 Ulp.); non uideor ui 
deiectus, qui deici non expectaui sed profugi, A liter atque si, posteaquam 
a^matiingresid sunt, tunc decessi (iv. 2. 1 9. pr, XJlp). (Atqice si with 
subjunctive is frequent. Cf. GaL iii. 181 undefit ut, si legitimo iudido 
debitum petiero, postea de eo ipso iure agere non po8sim..,Aliter 
atque si imperio continente iudido egerim,) 

3. Cum is frequently used both with indicative and subjunctive 
to introduce an hypothesis, and is practically the same as si. 

Cum ma7idatu alieno pro te fideiv^serim, non possum aduersu^ te 
habere actionem mandati : sed si lUriusque manda^um intuitus id 
Jecerim, habebo mandati actionem (D. xvii. 1. 1 21 Ulp.). 

Cum seruus extero se mxindat emendum, nullum mandaium est (ib. 
1 54. pr. Pap.) 

Cum extaret impubes qui se filium defuncti diceret, debitoresque 
negent eum Jilium esse defuncti, et intestati hereditaiem ad adgnatum 
qui forte trails mare aberit pertinere, n^ecessarium erit pv^ro Carboni- 
anum edictum (D, xxxvii. 10. 13. § 12 Ulp.). 

4. Cum meaning * since *, is found in the Digest with the indi- 
cative, where classical Latin would have the subjunctive. 

Tutores, cum iudicatum persequi non potuerunt, pericuZo crdpae 
non subidunt'ur (D. xxvi. 7. 1 39. § 12 Pap.) where a particular case 
is referred to, not a general proposition affirmed. 

Inter bonorum uentrisque curatorem et cwratorem furiosi itemque 
prodigi pupilliue magna est differentia, quippe cum illis quidem rerum 
administratio, duobus autem superioribtis sola cv^stodia committitur 
(ib. 1 48 Herm.); D. xlviii. 10. 1 22. pr. (Paul) ; x. 1 5. 1 24. § 6 Ulp. 

5. In dependent questions the indicative (as in other writers 
of the time) is often left ; e. g. Labeo distinguit cuius gratia uel heres 
instituitur uel legatum acceperit (D. vii. 1. 1 21 Ulp.) ; nee distin- 
guimus unde cognitum eum habuit (ib. 1 22) ; quis ergo statuet qui 
potius mxjmumittitur (xL. 5. 1 24. § 17 Ulp.) ; an autem ilia repu- 
dianda est, considerandum est (xxiv. 3. 1 22. § 7 Ulp.) ; xxxvii. 
11. 1 10. 

The use of the indicative B.her forsitan (e.g. D. iii. 3. 1 43. pr. ^br^ 
tan et ipsi dantur) is found in earlier lay writers. (Cf. Lat. Gr. 
§1767.) 
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6. With licet both indicative and subjunctive are found, e.g. licet 
immineat (D. vii. 1. 1 12. § 1); licet sit (ib. § 3); licet amittatur (§ 4); 
but licet solebat (1 9. § 7) all from the same book of Ulpian: licet.,, 
daitis est (D. xxvii. 1. 1 21. § 2 Marcian); licet fagitiua erat (D. xxx. 
1 84. § 10 Julian). So in other writers of the time and later. Koff- 
mane Gesch, d. Kirchenlat, i. p. 132. 

Quamuis with indie. e.g. D. xvi. 3. 1 1. § ISTJlp., xxxviii. 2. 1 41. 
§ 1 Paul. Cf. Lat. Gr. § 1627; Drager Hist. Synt. § 566. 

7. In subordinate clauses, where in classical Latin the subjunc- 
tive would be used to shew that the clause is part of a report or of a 
hypothetical case or of an infinitive sentence, the indicative is often 
found in the Digest. In many cases the indicative might be justified 
as subordinate to the principal verb and not to the infinitive or other 
clause, but there are so many instances where such an explanation 
would not hold, that we are forced to consider the use of the indicative 
as due to a neglect of the finer sliades and distinctions of the lan- 
guage : e.g. 

Quod ideo placuisse Seruius scribity quia spem reuertendi ciuibus 
in uirtute heUica magis qurnn in pace Romami esse uolibeTunt (D. XLix. 
15. 1 12 Tryph.). 

Ait enim se propterea non teneri, quod pater eius dotem pro se 
dedit, cui heres non exstitit (Vat. Fr. 94 Paul. The Digest xxiv. 3. 
1 49. § 1 has exstiterii but retains dedit). 

Ipsa lege Fapia significatur ut coUegatarius coniunctus, si liberos 
habeat, potior sit heredihus, etiam si liberos habebunt (Gai. ii. 207). 

The present indicative is always found in the Priuileg, veteran, 
(Corp, /. Z. III. pp. 844 sqq. i. ; instances in Bruns p. 196) e.g. uete- 
ranis ciuitatem dedit et convhium cum uocoribTASy quas tunc habuissent 
cum est ciuitas eis data. It will be observed in extenuation, that the 
time denoted by cum est is the time of dedit, though the clause is 
grammatically referable to habuissent, 

8. Relative clauses, which might have either subjunctive or 
indicative, sometimes exhibit both coordinately, e.g. excepto eo, qui... 
datus est, uel qui., perseqicatur ud suscipit (D. in. 3. 18. § 2). Ad- 
iuuantur in pri?nis hi qui metus causa cepissent :.,.succurritur etia/m ei 
qui in uinculis fuisset : ei quoque succurritur qui inseruitutefuerit,,. 
item, ei succurritur qui in potestate Iwstium fuit (D. iv. 6. 11 2, 9, 11. 
14 Oallistr.). 
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9. The future passive infinitive is written in the Digest from the 
Florentine ms e.g. reatitutu iri (xviii, 4. 1 10) ; praestatu iri (ib. 1. 
1 66 pr.) ; defenau iri (xxxiii. 1 4. §§ 9, 1 0), &c. This form is not 
noted in Neue's FormenUhre ii. p. 383 ed. 2. It appears to have 
arisen from forgetfulness of the fact, that the form in -urn is a 
supine governing the supposed subject, iri being impersonal (Lat. Gr. 
§ 1380). The passive meaning has suggested the use of what some 
Grammarians have called the passive supine. Moreover the con- 
current use of such expressions as optimum factum^ optimum factu 
eat (cf. Ktlhner Ausfuhr, Gr, ii. p. 538) might help towards the 
notion ihAi factum dm^ factu were much tlie same. The regular form 
in 4umfh {-sum) is also found, e.g. D. xix. 1. 1 11. § \^ praestatum iri. 
But, as abbreviations were forbidden b}'- Justinian and are not found in 
the Florentine ms, v/e cannot consider these forms in 4u to be merely 
abbreviations for forms in -tum^ 

10. An infinitive is sometimes found dependent on a gerund or 
gerundive : e.g. Sahinua nuUas praetoris partes esse ad campellendum 
defendere (D. iii, 3. 1 45 pr. Paul.); quae supra diodmus in proawratore 
non compeUendo suscipere iudicium (ib. 1 17. § 2 TJlp.) 

11. The verb of * saying ', * thinking *, &c., on which an infinitive 
clause depends is frequently omitted. This omission is probably some- 
times due to the compilers, but it is not confined to the law writers, 
and in any case is too natural to require special justification in such 
writings. See D. vii. 1. 1 73; in. 3. 1 14; 1 45. pr. 

12. Quod with a finite verb is sometimes used instead of an 
infinitive clause; e.g. Pater flio itascripsit: scio quod.,.inuigilabi8 
hereditati Lucii Titii (D. xxix. 2. 1 25. § 8 Ulp.); potest dicere sperasse 
qiu)d in testamsnto quoque gratis circa eum fieret (D. xxxviii. 2. 1 8. 
§ 3 TJlp.); si putat, quod utiliter actionem datv/nis sit, decemat (xxxix. 
2. 1 15. § 28 Ulp). 

13. Cur for quod is sometimes found, e.g. domini persona spec- 
tatur, qui sibi debebit imputare, cur minori rem commisit (D, iv, 4. 
1 3. § 11 Ulp.); neque imputare ei possumus, cur non deseruit accu- 
sationem uel cur abolitionem non petierit (xxxviii. 2. 1 14. § 2 Ulp.); 
Nam,, et si mandassent, tenerentur tutelae, cur seruum pupiUo neces- 
sa/rium non comparatierunt (D. xvii. 1. 1 8. § 4 Ulp.), 
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There are some instances of this in Cicero (after accusare) and in 
others. See Mayor on Plin. Ep, iii. 5. § 16 j Drager Hist. Synt, ii, 
p. 481 ed. 2. 

Quare is similarly used D. xl. 5. 1 55 Marcian. 

14. Quatenus = uty * so that ', e.g. Pro eo qui infuga esse didtur, 
cautio ah eo extorquenda est, quatenus et persequatur et omnimodo eum 
restituat (D. iv. 2. 1 14. § 11 Ulp); licentiam habeat curator /uriosae 
adire iudicem competentem, quatenus necessitous imponatur marito 
mulieris sustentationem sufferre (xxiv. 3. 1 22. § 8 Ulp.) 

15. Qu^m is sometimes used without magis or potius or tarn 
preceding, ag. pro herede autem gerere non essefacti quam animi 
(D. XXIX. 2. 1 10. pr. Ulp.) ; haec enim a^ctio poenam et uindictam 
quam rei persecutionem continet (ib. § 5) ; cum posset non suscipere 
talem causam quam decipere (D. xvi. 3. 1 17. pr. Ulp.); xxx. 1 49. § 5 
Ulp 

This omission is also found in classical writers occasionally. See 
Drager Hist. Synt, § 519. 2. c?. 

Use of Cases. 

16. Prouoco is used with accusative of the judge to whom an 
appeal is made, e.g. si multi sint debitores aut iudicem prouocent 
(D. XXVIII. 8. 1 6 GraL). So in the passive, e.g. stuUum est illudadmo- 
nere, a principe appeUare fas non esse, cum ipse sit, qui provA)catur 
(D. XLix. 2. 1 1. § 1 Ulp.) So also 3. 1 1 ; 4. 1 1. § 4, &c. Evidently 
the use of appellare has been transferred to prouocare. 

On condemnare aliquem aliquidsee Lat. Gr. § 1199. 

17. Contineri is used with a dative; e.g. vZrumfilii ohligaiio pro- 
missioni contineatur (D. xxiii. 3. 1 57 Jav.) ; respondit rationum red- 
dendarum condidoni contineri omne quod, <kc. (xl. 5. 1 41. § 11 Scaev.) 

Contrahere, e.g. cum essem tibi cont/racturus(D, xvi. 1. 1 8. § 14 Ulp.)- 
I have denied (pp. 192, 202) the use of obscurare and impedire 
with datives, contrary to their habit. But in such matters it is 
difficult to decide whether the fault is Tribonian's or the copyist's. 
In D. XLViii. 2. 1 3 fin. (quoted by Schrader ad Inst, i. 7) we have 
ei impedierit, where either eum or the omission of ei is an easy 
correction. In Inst i. 7 the better mss. have the dative ; but comp. 
I. 6 init. 

18. lubere with dative and infinitive active is found, e.g. si ius- 
sero Jilio uel seruo adire (D. xxix. 2. 1 26 Paul,); si per epistvlam^ 
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seruo pupUli tutor hereditcUem adire iusserit (ib. 1 50 Mod.) ; though 
the accusative is more common. The dative with infin. is found in the 
Cod. Med. of Oic. Att, ix. 12. § 2, and in mss of Curt. v. 6. § 8, but is 
now corrected by the editors. In Liv, xxvii. 16. § 8 (according to the 
mss) we have interroganti 8crihae,,,deo8 iratos Tarentinis rdinqui 
iussit, but, even if the text is right and there is no anacoluthon, as if 
respondens or respondit were intended, the passive infinitive with a 
subject different from acribae gives ground for a different construction 
(cf. Lat Gr. §§ 1348, 1349 and note). Neither are Tacitus Ann, iv, 
72 tribiUum iis iusaerat modicv/in\ xiii. 15 Britannico ivssit eocsu/rgeret ; 
ib. 40 quihiu8 iuaserat ut resisterent, parallel to our instances. (In 
Liv. XLii. 28. § 1 ivssum is due to conjecture; in Caes. B, Civ, iii. 98 
the texts, which I have, all give accusative.) 

19. On noxae dedere see p. 132 ; 
his rebus recte praesta/ri, p. 69 ; 

accepto /errcy p. 154, and Lat. Gr. ii. Praef. p. xxxvii; 
doti (predicative dative *as a dowry') esse or dare ; hypothecae 
esse or dare, pigneri esse, accipere, dare &c , Lat. Gr. pp. xlii, xlv, 1. 

20. The use of genitives to denote the * matter charged' or the like 
is common in earlier writers as well as in the Digest. It has probably 
aiisen from the ellipse of nomine, crimhie, iudido, &c. (Lat. Gr. §§ 
1324—1327). 

Hence qui damni infecti caueri sihi postuXat (D. xxxix. 2. 113. § 3 
Ulp.) ; dammi infecti utUiter stipulari (ib. § 8) ; qvximuis promisisset 
damni infecti uidno (ib. 1 26) ; damni infecti stipulatio (1 18. pr, 
Paul.) ; d, inf actio (1 33 Ulp.) ; &c. 

So aquas pluuiae a/rcendae agere, conueniri, teneri (D. xxxix. 3. 
1 1. §§ 18, 20, 21 Ulp.). 

Si pater flii neminiiniuriarum agat (D. iii. 3. 1 39. § 4 Ulp.). 

21. The action created by the lex Aquiliu (see p. 99) is called in 
Cic. Bosc, Com, 11. § 32 indicium damni iniuria constitutum. So ib. 
18. § 54 cum lis contestata cum Fla/uio damni iniuria esset. The full 
phrase was no doubt damini iniuria dati. In Gains iii. 210; iv. 76 
we have damni iniuriae actio. In the Digest both phrases are used, 
e.g. damni iniuria tenea/ris (ix. 2. 1 27. § 10 ; § 11 ; § 29 ; 1 29. § 1) ; 
damnum iniuria dare (ib. 1 27. § 17; 1 29. § 7, &c.): but damni iniuriae 
actio (ib. 1 27. pr. ; 141. pr.). It is possible that damni iniuriae may 
be an instance of the specification of a general notion by the addition 



cc^x Bare numerals for sums of money Chap. XVI 

of another word, as datus adsignatua p. 34 ; or of the combination of 
the loss and the wrong, without a conjunction, like utifru% &c. p. 27; 
but even if it was so understood, it is likely that the genitive arose 
from misunderstanding iniwria when dati was omitted. Cf Cic. TvM, 
17 §41. 

22. It is common to put a bare numeral, though indeclinable, to 
denote a sum of money, e.g. ai uiginti dederit ; si itiraiierit se decern 
datwrum (D. xxxv. 1. 1 26); even as price or value with verb or 
substantive, e.g. serutis quinqtie ualens, cum uicarius tccUeret decern (xv. 
1. 1 11. §§ 4, 5 Ulp.); Stichus hahet in pecrdio Pamphilum, qui est 
decern (ib. 1 38. § 2 Ulp.); faher mandatu amici sui emit seruum decern 
et/abricam docuit, deinde tiendidit eum uiginti (xvii. 1. 1 26. § 8 
Paul.); ex duahus stipidationilms una quindedm sub usuris maioribits, 
altera uiginti, <fec. (D. XLVi. 3. 1 89. § 2 Scaev.) 

The money meant by the old lawyers was sestertia or milia sester- 
tiUm (cf. Lat. Gr. i. p. 446). Cf. si seruus decern mUihus emptus, 
quinqus milibus sit (D, xxi. 2. 1 57 Paul.); decem legata sunt; 
cogendus tota decem praestare (xL. 5. 1 6 Paul.); si cui legata sint 
centum (ib. 1 7 Ulp.); de fisco numerari dedes centena dotis nomine 
iussit (xxii. 1. 1 6 Pap.), for which sum we have the simple dedes in 
xxxv. 1. 1 77. § 3 Pap. (Jiliae dedes restituere). But Justinian may 
be supposed usually to understand aureos. For in transferring GaL 
III. 102 si sestertia x ate daH stipuler et tu sestertia v promittas to 
his own Institutes he writes (iii. 19. § 5) si decem aureos a te dari 
stipvZatv/Tj tu quinque promittas : and in amending the lex Fapia he 
says (Inst. iii. 7. § 3; Cod. vi. 4. 1 4, § 9) that he shall put one av/r&us 
for 1000 sesterces in estimating the property of a deceased freedman 
{d minores centenariis sint, id est, minus centum aureis Jiaheant svh- 
stantiam ; dc enim legis Papiae summam interpretati sumus, ut pro 
mille sestertiis unus aureus computetur). This was of course not 
merely a change of expression, but a large reduction of the amount, 
the aureus since Constantine's time being worth about 12*. 6d,, and 
1000 sesterces iii the days of the Jurists being worth (say) <£10 
(taking a mean between the silver value, given by Marquardt Stoats- 
verw, II. p. 71, as 175 m. 41 pf., and the gold value given as 217 m. 
52 pf.). 

In D. XLViii. 14. § 1 (Mod.) centum aureis cum infamia punitur; 
L. 16. 1 88 (Cels.) sic didmus centies aureorum Iiabere, qui tantum in 
praediis ceterisque dmilihvs hdbeat, the compilers have probably substi- 
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tnted aurearum ior IIS, Cf. Cujac. Observ, xix. 31=VoL I. p. 869 
ed. PratL 

23. The expressions duumuir, duumuiri (plur.), triumuir, 
triumuiri, decemuir, &c, are found in other Latin as much as in the 
lawyers, but they have a publicist character and are therefore not 
out of place here. 

Prof. Nettleship {Journal of Philology/, vi. p. 97, anno 1875) has 
suggested that duum and triumi are neuter substantives, used as 
numerals and corresponding in form to Sanskrit dvaydm and traydm, 
which he says are used at the end of compounds, as we might say a 
pipe dozen for a dozen pipes. According to this duumuiri would be 

* couple men ', Priumuiri * trio-men ', and in the singular * a couple- 
man ; a trio-man '. I know of no such compound in Latin, and 
think there is a much simpler explanation of the phrase nearer 
home. 

The origin of the expression is found in such sentences as these : 
quod decemuirum sine prouocatione esset (Cic. B, P. ii. 36. § 71), 

* because he was (one) of the ten men without appeal ' ; aUerum col- 
legam tuum, xxuirum qui fuit ad a/gros diuidendos Campanos, uideo 
huAi uenire (Varr. R, R, i. 2. § 10); cuius pater flamen aut av^ur au>t 
quindecemuiriim sacris /aciundis aut septemuirum epuhnum aut So- 
litis est (Gell. i. 12. § 6 apparently quoting Labeo; cf. ib. iii. 9. § 4; 
XIII. 12. § 6). 

So in insci-iptions : C. Ladlius Cf. trium uirum cap, i.e. *one 
of the tresuiri capitales ' (Corp, I, L. v. 872) ; P, Bahrinius M, f, 
duom uirum (ib. 971); P, Pactumeio P,f, Quir, dementi x uirorum 
stlitibus iudicand,, i.e. * oue of the decemviri for deciding suits ' (ib. 
VIII. 7059). So in the Afon, Ancyr. i. 45 where the Latin is muti- 
lated, but the Greek is quite decisive. 

In these inscriptions the partitive genitive is used as descriptive 
of the oflSce. It differs from the use in Cicero, <fec., in being 
attributed instead of predicated. The like use of oblique cases is 
found in the frequent pro consuls, pro quaestore, &c.; trib. pot, or 
tribunic, potestat, for tribuniciae potestatis, or tribunicia potestate ; and 
in eq. pvh, on which see above, p. clxviii, note. 

The next stage in the development is shewn in the numerous 
inscriptions which among other contractions omit the termination of 
the genitive plural, e.g. neue quis iiuir, iiiiuir. esto {lex lul, munic, 
140); *no one is to be (one) of the duouiri or quattuoruiri\' Cn, 
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Cornelius Cn, f, Scipio Ilispanus, tr, mil. ii. xuir, sL iudik. xuir, 
sacr, fac. i.e. * twice tribune of the soldiers, one of the decemuiri 
litilms iudicandis, one of the decemuiri sacris fadundia * (Corp, I, 
L, I. 38); L. Ateiiis M, f, Capito duomuir. quinq. (ib. 1341). There 
is no reason for taking xuir, <fec. of the former inscription as in any 
respect different from the du^muir. of the latter. All are abbre- 
viations, for duomuirumf decemuirum, <fec., but it is easy to see that 
a nominative (duomuirf decemuir) might be supposed to be found 
in each place : and there is no internal absurdity in supposing one 
member of a commission of two to be called duomuir, 'a man of 
two \ whereas duouir would look like a contradiction in terms. 

The third stage of the development is reached when these abbre- 
viated forms are used, leaving the reader to supply any termination 
which suits the construction. Thus in ni quis eorum,..iiuir. iiiuir, 
cUiamue qua/m pote8tatem...petito {Lex Ivl, Mun. 135) it is natural to 
read the words as du^omuircUumf triumuiratum. Again 605 decreto 
iluir, iiuuir, praefect ue Mutinensia {Lex, Ruhr, 20) we understand 
genitives duumuiri, quattuoruirif praefectiue (the quoattu^or being 
really a genitive plural just as much as the duum). 

Hence it was taken that a commissioner was not described as 
decemuiruniy but as decemuir, and Cicero writes ut aibi iam decemuir 
designatus esse uideatur {RvM, ii. 19. § 53), whereas an inscription 
would have put xuir, designat, meaning, at least originally, decemui- 
rum designatorum. Thus compounds were supposed, and were used 
in any case required ; e.g. duumuir, duumuiro, duumuiri (nom. pi. 
e.g. D. III. 4. 1 6 ; xliv. 7. 1 35. § 1) seuir, octouir, <kc. Of. Hor. Sat, 
II. 5. 56 recoctus scriba ex quinqueuiro, (See Neue Formerdehre i, pp. 
440, 441.) 

Corssen {Ausspr, i. p. 268) takes duum as a genitive dual, and 
explains duumuiri as formed on the analogy of duumuir, but misses 
what seem to me the main elements of the formation of duumuir as 
well as duumuiri, the attributive use of the genitive plui-al and the 
inscriptional contraction. 

24. Hoc cmiplius * besides ', * moreover *, * more than this ' is a 
very common phrase in the Digest. What is hoc ? Is it (a) nomina- 
tive and accusative 1 ()8) or ablative of measure, * by this the more'1 
(y) or ablative of standard of comparison, * more than this ' ? In the 
case of (a) and {fi) hoc would refer to what follows, in the case of (y) 
to what precedes. 
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The phrase is found also in other than legal writers, e.g. Cic. 
Phil. XIII. 21. § 50 Quae cum, ita sint, de mandatis litterisque 
M, Lepidi uiri clariasimi Seruilio assentior, et hoc amplius censeo, 
Magnum Pompeium.../eci88e, <kc. ; Verr, ii. 50. § 123 Agrigentini 
de aenatu cooptando Scipionis leges antiqu^as hahent, in quihus et ilia 
eadem sancta sunt, et hoc amplius; ^ cum Agrigentinorum,^ &;c, ; Tull, 
19. § 44 Fuit illud interdictum, apud maiores nostros de ui, quodhodie 
quoque est ; * Unde tu^ <fec. Deinde additur illiu^ iam Itoc causa, qui- 
cum agitur, * cum ille possideret \ et Jioc amplius^ * quod nee ui nee 
clam nee precario possideret* (cf. ib. § 24 nihil amplius,., Quid ergo 
addit amplius?). Nat. Deor. ii. 12. § 34 Bestiis natura sensum et 
motum dedit et cum quodam appetitu accessum ad res salutares, a 
pestiferis recessum ; Iu>c homini amplius, quod addidit rationem; 
(and comp. § 33 quibu^ natura nihil tribuit amplius quam ut, &c.) 
Caedn. 10. § 27 ; Fin. v. 4. § 11 ; Fam. ix. 25. § 1 ; Brut. i. 5. § 1 
Cui quum essem assensu^, decreui hoc amplius *, ut tu, &c. 

Cato has the phrase several times ; B. E. 57 ubi uindemia facta 
erity loram hibant tnenses tres ; mense qfiarto hsminas in dies, &c. ; 
?u)c amplius Saiurnalibus et Comjntalibus in singulos homines congios; 
ib. 94 Fici uti grossos teneant, facito omnia quo modo oleae, et hoc 
a/mplius, cum uer adpetet, terram adaggerato bene; ib. 142; 157. 
§10. 

Nepos Ale. 11. § 2 Namque ea, quas supra scripsimus, de eo 
praedicarunt atqus hoc amplius: cum Athenis, &c., which is clear 
for a. 

Sen. N. Q. iii. 15. § 1 Quaedam ex istis sunt quihus adsenti/re 
possumus, sed Jioc amplius censeo: placet, &c. So also Dial. vii. 
3. §2. 

Quint. I. 1. § 8 De pueris, inter quos educabitur ille huic spei 
destinatus, idem quod de nutricibus dictum sit; de paedagogis Jioc 
ampliuSj ut aut sint eruditi plene, <kc. 

Plin. Fp. II. 11. § 19 Consul censuit Mario urbe Italiaque inter- 
dicendum, Marciano lioc amplius Africa. 

Suet. Claud. 1 1 Parentibu^ inferias publicas et hoc a/mplius patri 
circenses annuos natali die ; Jul. 38 Populo trecenos nummos quos 
pollicitus olim erat, uiritim diuisit, et hoc amplius centenos pro mora. 

Compare the use of eo amplius; Calig. 15 inferias is annua 
religione publice instituit et eo amplius matri Circenses carpentumqtie ; 

^ Brisson (de Formulis n. 68, p. 168) quotes Dion. Hal. xiii. (?) /uerA tovtop 
dpaards irepos elirev, ifJLol 5^, J ^ovKri, doKct koX tovto fri irpoffd^vai ry yvibfiy. 
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SalL Jitg, 80. § 6 Denaa tixares alii, alii plures haherU, sed reges eo 
a/mplius. 

In the lawyers we have hoc amplius, eo amplivs ; hoc minus, eo 
minus. Instances of Aoo amj^Ztt^ are numerous ; e.g. 

GaL III. 127 In eo quoque par omnium, causa est, quod, si 
quid pro reo soluerint, eius reciperandi causa hahent cwm eo m^a/ndati 
iudicium ; et hoc amplius sponsores ex lege Pvhlilia propriam, haherU 
a^timiem depensi ; iv. \(S1 fructu^ licitationis summ>a/m poenae nomine 
soluere et 2^a€terea possessionem restittiere iitbetur, et hoc a/mplius 
fructus, quos interea percepit, reddit ; ib. 166 a. 

Ulp. Eeg. 15 Hoc amplitis mulier, praeter decimam, dotem caper e 
potest legatam sUn. 

D. I. 7. 1 15. pr. Ulp. si pater /amilias adoptatus sit, omnia qv/ie 
eius fuerunt et adquiri possunt, ta>cito iure ad eum transeunt qui 
adoptauit : hoc amplius liheri eiv^ qui inpotestate sunt eum sequuntur; 
III. 2. 1 2. pr.; 3. 1 8. pr.; vii. 8. 1 12. § 1 Ulp. Nerua adidt stror 
mentis et sarmeniis etiam usurum, sed neque foliis neque oleo nequ^e 
Jrumento neque frugibus usurum, Sed Sahinus et Cassiu^ et Laheo et 
Froculus hoc amplkis etiam ex his quas in f undo nascuntur, quod ad 
uictum sihi suisque suffidat, sumpturum, et ex his qua^ Nerua negauit; 
ib. § 2 ; Edict, aj). D. xxi. 1. 1 1. § 1 ex his enim causis iudicium 
ddbimus. IIoc amplius si quis aduersu^ ea sciens dolo onalo uendi- 
disse dicetur, iudicium dahimus; xxx. 1 19. pr. ; 1 108. ^ 7, 8 ; xxxi. 
1 32. § 2 cum ita legatur ^illi hoc amplius fundum ilium cum omnibus 
rebus qvxie in eodem fundo erunV, mancipia qtioque continentur ; 
xxxii. 1 27. pr. ; 1 29. § 3 ; 1 30. § 1 respondi heredem teneri sinere 
frui; hoc amplius heredem mercedem quoque hortorum reipvhlicaA 
praestaturum ; 1 54 ; 1 67 ; xxxix. 2. 1 9. pr. ; 1 15. § 31 ; xli. 1. 1 9. 
§ 7; 3. 1 33. § 1 ; xlii. 1. 1 15. § 11 ; § 12; xlvi. 8. 1 22. pr.; <fec. 

The following two instances are somewhat different; D. xxxii. 
1 39. pr. Famphilo liberto hoc amplius, quam, codicillis reliqui, dari 
uolo centum; XLVii. 2. 1 62. § 5 e< quidem hoc amplius quam in 
euperioribus causis seruandum, 

Eo amplius is used by the lawyers ; Gai. ii. 179 (referable to y); 
III. 212; Yat. Fr. 301 (y, if quK)d be struck out as Mommsen proposes); 
D. XXVIII. 5, 1 86 (fi) ; xxxii. 1 8. § 2 petiii testator ut quidquid ex 
boni^ eius ad patrem peruenisset^ filiae suae ita restitueret, tit eo amplius 
(P) haberet, quam ex bonis patris habitura esset; xxxiii. 1. 1 21. § 5 
(y); XXXIV. 1. 1 18. §3(y). 

Hoc minus * so much less * (/?) is found D. xv. 1. 1 9. § 4 ; xxiv. 
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3. 1 15. § 1 ; 1 31. § 3 ; xxxvi, 1. 1 28. § 7 ; xxxvn. 6. 11. § 20; 10. 
1 5. § 3 ; JEo minus in same sense in xxxvi. 1. 1 65. § 12. 

It seems to me that in all the passages of Cicero (except perhaps 
Fam, IX. 25. § 1) lioc is (a) i.e. the nominative or accusative referring 
to the clause or fact following : and the same applies to Nepos, Seneca 
and Quintilian. In Cato, Pliny and Suetonius the expression wears 
a somewhat stereotyped air, meaning simply *in addition', * besides', 
and may have grown either from (a) or (y). 

The same applies to the use of hoc amplius in the lawyers, who 
seem sometimes to have one notion in their mind and sometimes 
the other. Not unfrequently e.g. D. iii. 3. 1 8. pr., 1 10 there is a 
climax (* more than this one '), but this may be due to the et si follow- 
ing. In the two passages where it is followed by qiuim, hoc seems 
clearly to be the accusative or nominative. 

On the legal import of the phrase in some cases of bequest 
the lawyers were apparently not quite agreed. Compare Ma«cianus 
D. xxxii. 1 12, and Pomponius, ib. 1 54 with Africanus xxx. 1 108. 
§ 7 ; and Cujas' note on the last passage (iv. p. 144, ed. Prati). 

25. The use of in with accusative and ablative is sometimes 
reversed. Thus mcment in adoptionem (Gai. ii. 136), in libertatem 
tueri (hi. 56) ; in potestatem parentum liberos esse (i. 55 ; <fec. all 
which places Studemund corrects by omitting m) ; in libertatia esse 
possessionem (D. xl. 12. 1 41. Paul.) and many other places. A long 
list of passages is given by Booking, Gains p. 342, ed. 4 = 1st Excurs. 
ed. 5 ; also by Brisson Lex, Parerg, lxxii. p. 1387, ed. 1743; Sittl 
Die local, VerschiedenJieiten d, lot, Spr. p. 1 28. Originally it was a 
mere blunder from the faint sound of the final m, but it grew into an 
idiom (it is found in Cic. and Li v.) and hence should not be altered 
by Studemund. Cf. Lat. Gr. § 1962, note. 

The reverse mistake is seen in D. xxviii. 1. 1 12 lul. in hostium 
potestate non peruenxssent (where Mommsen reads potestatem) ; ib. 3. 
1 6. § 7 m careers recipi (where Mommsen suggests the like correction) ; 
se in concuMnatu alterius tradere (D. xxiii. 2. 111. Marcell.), and in 
other places given by Brisson l.c. IxxiiL 

Omission of verb. Genera uerhi. 

26, Atiinet or pertinet is omitted sometimes in classical Latin 
in such expressions as Uerum hoc nihil ad me (Cic. Or, ii. 32. § 140). 
In the Digest it is often omitted after qiuintum, e.g. D. iii. 3. 1 33, 

R. P 
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pr., UJp. Seruum quoque et JiUumJamilias procuratorem posse Jiahere 
aiunt; et quantum ad Jilium familiaa (*as far as regards a son*), tterum 
eat; xxviiL 3. 1 6. § 13. Ulp; xxix. 2. 1 30. § 1. Ulp.; xli. 1. 1 11. 
Marcell.; xlii. 5. 1 4. Paul.; l. 1. 1 23. Hermog. and others quoted 
on VII. 1. 1 12. pr. (p. 80). So also with quod, e.g. D. xxvii. 3. 1 1. 
§ 21. Ulp. tutelae actio, quod ad speciem istam, perempta eat ; xlvii. 2. 
1 46. crip.; XLvm. 10. 1 22. § 4. 

27. Some deponent verbs are used as if passive : e.g. arhit/raH 
D. XI. 7. 1 2. § 4. Ulp, and probably iv. 8. 1 27. § 4 bis; cf. note on 
VII. 1. 1 13. § 1. (p. 98) ; conteatari D. ii. 12. 1 1. § 2. Ulp.; mentiri 
D. XLViii. 10. 1 28. Mod.; complexua D. xlix. 1. 1 3. § 1 ; tueri 
D. XX VII. 10. 1 7. pr. Jul. 

On the other hand abatentua is used as a past participle of abatinere 
ae (e.g. D. xxxvi. 4. 1 1. § 4. Ulp.) as well as passively of a>batinere 
(D. xxvL 8. 1. 21. Scaev.). 

For lau^t impers. and passive, see p. 115. 

28. Booking distinguishes between the use of poaaidere to denote 
a state of possession and to denote the act of taking possession. He 
considers the former to be poaaidere, the latter to be poaaidere. Thus 
in D. XLI. 2. 1 1. § 22 ; 1 2 he writes municipea per ae nihil poaaidere 
poaaunt, quia uniuerai conaentire non poaaunt : aed hoc iure utimur id 
et poaaidere et usucapere municipea poaaint He has however doubts 
whether the first is poaaidere, Fand. § 123, note 8, See also § 124 n. 
25 ; § 132 n. 8, in which last place he seems to imply that poaaidere 
iu^aua is the proper phrase. But in D. xlii. 4. 1 2. § 1 ; 1 7. § 1 we 
have bona ivhet poaaideri, never, I think, poaaidi, Cf. §§ 5, 15, 17 ; 
5. 11 2. §2; 1 13 <kc. Booking refers to the Schneeberg edition of 
Forcellini's Lexicon : but all the instances of posaido there given, 
chiefly perfect tenses, are so far as the form goes, capable of being 
instances of poaaideo, except Lucr. i. 386 which Munro treats as a 
ttTTttf Xcyo/Acvov. One instance indeed (^Bell, Alex, 34 poaaideri ua- 
ata/riqvs) must be referred to poaaideo. The direct evidence appears 
to be strongly on the side of jpoaaideo against poasido ; and I see no 
theoretical difficulty in supposing poaaideo to be used of the first act 
of being in possei^^iion as well as of the subsequent state. 

29. Oaius tells us (iv. 184) that after a summons into court, if 
the business could not be finished on that day, the defendant had to 
make an engagement for trial, i.e. to promise his appearance on a fixed 
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day. To make such an engagement was uadimonium facere (of. Cic 
Quinct, § 57). A formal promise was sometimes suflScient: sometimes 
sureties had to be given also. In Cicero pro Quinct the plaintiff re- 
quiring such an engagement is said uadari: the defendant making it 
fiadimonium promittere (§23; TulL § 20) ; to put off the engagement 
for trial is uadimonium differre {Quinct § 22); to keep the engagement 
ad uadimmiium, uenire (§§ 22, 48, 67) ; uadimx>nium obire (§ 53) ; 
to fail to keep the engagement ad uadimxmium non uenire^ uadi- 
monium deserere, non obire §§ 52 — 57. Uadimonium is not named 
in the Digest : the like procedure remains, but this term is not used. 
The defendant promisit se sisti, i.e. promised for his own appearance 
(D. II. 11. 12. §3; 18; 1 9) ; a person promising for another's 
appearance promisit aliquem sisti (ib. 1 7 ; 1 1 0. pr. ; 1 11) ; the peraon 
thus making an appearance se sistit (ib. 1 2. § 3 ; 14. pr.), or stat (111. 
fin.), or in the past tense stetit (ib. 10. 1 1. § 3; 11. 1 2. § 1 ; 
14. §1. bis; §3; 16; 111. bis); the surety who produces his 
principal, sistit reum (10. 12; 11. Ill; 11 4); the person thus pro- 
duced 19 said sisti (ih. 10. 1 3. pr. §§ 1, 2; 11. 1 11); or in the past tense 
status esse (ib. 5. 1 3 ; 11. 1 9 ; 1 14). The engagement for appear- 
ance is spoken of according to circumstances, as ca/ntio^ stipulation 
promissiOf iudicio sistendi causH (e.g. 11. rubr.; 1 4. J 4; 5. § 1; 1 10. 
§ 2) where sistendi, as is not uncommon with gerunds \ is used 
abstractly, so as to fit either an active or neuter sense (cf. Lat. Gr. 
II. Praef. pp. Ixiv. sqq.). This is seen in D. ii. 11. 1 6. Gai. Si is qui 
fdeiussorem dedit ideo non steterit, qvA)d rei publicae causa ahsit, 
iniquum est Jideiussorem ob alium necessitate sistendi obligatum esse^ 
cum ipsi liberum esset non sistere, i.e. if the defendant has a good 
reason for not making an appearance, the surety is excused from 
making him appear. Sistere is found in this neuter sense in 10. 1 3. 
pr. quo minus quis in iudicium uocatus sistat, unless it be a mistake 
for sistatur, which occurs in §§ 1 and 2 of the same law. 

The use of steti of the defendant making an appearance has been 
strangely missed by the editors in Cic. Quinct § 25. All the ifss. 
have Testificatur iste P, Quinctium non stetisse et stetisse se. Hotoman 
suggested stUisse : Keller {Semestr. p. 218) approved, and Baiter, 
Kayser and Mtiller have naturally followed. As proof is quoted 
Gell. II. 14, where it is said that uadim,onium sistere, not stare, is the. 
right phrase, and that consequently in Cato Quid si uadimonium 

^ E.g. abstinendi se and abstinendi are found in P. xxjx. 2, 1 57. pr. {Gai.){ 
XL. 6. 1 30. §§ 10, 11 <XJlp.). 

p3 
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capite obttoluto stUisses? is right, and a proposed emendation stetUaes 
is wrong. It certainly is odd that none of these scholars noticed that 
uadimonivmfh occurs in Gtillius and of course requires the active verb 
aistere, perf. stitisae^ whereas uadimonium is not in the passage of 
Cicero, and the middle or neuter is required, viz. sisti (or rarely stare), 
per£ etetisae (or status esse). If further instances Are wanted besides 
those given above, see Gai. iv. 185 ut q^ii non steterit, is protinus a 
recuperatoribus in summam uadimonii condemnetur ; D. xxxiv. 5. 
1 13. (14) § 2. Jul. Ita siipulamur, ueluti Stichum et Damam et 
Erotem sisti : si quis eorum Hon steterit^ decern dari ? necesse est enim 
omnes esse sistendos ut stipulationi satisfiat. Uelfingamus ita stipuu- 
kUionem /actam si Stichum et Damam et Erotem non sisteris (read 
with Haloander stiteris) decern dari ? neque enim duhitaMmus quin 
aeque omnes sisti oportecU ; xlv. 1. 1 126. § 3. PauL m, ita stipulatus 
fuero te sisti, et nisi steteris, aliquid dari, ike. 



Technical phrases. Order of words, Pleonasm, &c. 

30. A number of technical phrases were used so often that they 
became almost compounds, and from those used with verbs corre- 
sponding substantives were formed, e.g« 

(a) Jide iubere, fide iussor, fideitf^oriits,Jide iussio, confideivssio 
(D. XLVi. 1. 1 39); fide promissory &c. (Lat Gr. § 1243); fidei commit- 
tere,fidei commissum, fidei commissarius ; bona fide sendre, possidere, 
possideri, emsre, bona fide possessor, emptor ^ seruiens, also bonae {malde) 
fidei possessor, emptor (D. xli. 1. 1 40; 1 48), bonas fidei indicium; 
manu mittere, manu missor ; mortis causa capere, but mortis causa 
capio (subst.) is only in the rubric of D. xxxix. 6 ; usu capere, usu 
capio (subst.): longo tempore capere, per longum tempus capio, subst. 
(D. XLI. 1. 1 48) ; noQcae dedere, noxae deditio (e. g. ex causa noxae 
deditionis D. vi. 2. 15); satis dare, satis datio ; satis fojcere, satis 

/actio; satis accipere, satis acceptio (D. xlv. 1. 1 5. § 2). 

(b) proconsulatus (Plin. Tac.) from pro consuh is more of a 
regular compound : on this analogy we have protutela in Digest 
corresponding to pro tutore, as tutela does to tutor. From decern 
primi is formed decemprimatus, 

(c) quasi is very frequently used to form a half compound ; e.g. 
quosi-dominus (D. xliil 17. 1 3. § 7); hnga qu^asi-possessio ; quasi- 
doB (D. V. 3. 1 13. § 1); quasv-senatorisfilius, quasi-nepossenatoris 



Chap. XYI Phrases used as adjectives ccxxix 

(D. I. 9. 1 7); qucLsi-tutela (D. xv. 1. 1 52. pr.); <fec. See notes pp. 
104, 113. 

(d) non is similarly used : e.g. idem est et si superficiariam insvr 
lam a norirdomino bona fide emero (D. vi. 2. 11 2. § 3. Paul.); a divsrsis 
non-dominis (ib. 19. § 4. TJlp.); neqrie igitur /ratres consortes plurium 
loco habendi sunt neque non-fratres (D. xxvii. 1. 1 31. § 4. Paul.) ; 
interdam tamsn et non-procuratori recte soluitur (D. XLVi. 3. 1 12, 
§ 1. Clp.); <fec. 

31. Some phrases are used adjectivally or semi-adjectivally : 

(a) prepositional phrases, e.g. postulata est cognitio de in inte- 
grum restitutione (D. iii. 3. 1 39. § 6. Ulp.); per in iure cessionem 
(Vat. Fr. § 47. Paul.); per in rem actionem (D. v. 3. 1 16. fin.) : in 
per uindicationem legato (GaL ii. 206) ; per in manum comientionem 
(ib. III. 14) ; sine in manum conuentione (Ulp. xxvi. § 7); loci^ est 
de rato cautioni (D. IIL 3. 1 39. § 1); Carhonianum edictum aptaium 
est ad contra tabular bonorum possessionem et intestai>i, cum et in 
secundum tahulas (possessione) in quihvsdam casibtis possit uideri 
necessarium edictum (D. xxxyil 10. 13. pr.); de in rem v^erso actio 
(D. XV. 3). 

Similarly propter naturam metus-causoro^ctionis (D. iv. 2. 1 12, 
§2). 

(b) Some phrases are used as little more than catch words : 

So do lego J e.g. usiLsfiructus * do lego ' seruo legatus, * bequeathed 
in the words do lego' (see note p. 146). The interdicts are often 
denoted by the initial words, e.g. tenetur interdicto * quod ui aut 
clam' (see note p. 100); In interdicto ^umde uV (D. xliii. 16. 1 6); 
competere interdictum ^ uti possidetis' placuit (ib. 17. 13. § 3); so also 
* iudicatum solui ' stipulatione pro suo procuratore data (D. iii. 3. 
1 15) ; ex ^ ivdicaium soluV stipulatione (xlvi. 7. 1 16, Nerat.); 
stipulatio * raiam rem, ' interponi solet (ib. 8. 1 10, TJlp.), the full 
phrase being dominum raiam rem hahiturum. 

So grants of possession : nam, et i/nstitutus secundum tabulas 
et ah intestato unde cognati et muUo m^igis unde legitimi 
bonorum, possessionem petere potuit (D. xxxviii. 17. 1 1. § 5) where 
the spaced words all qualify bonor. poss. Actions, e.g. sed an pater 
ex hac causa quod iussu teneatur uideamus: et pv4,o ad omnes 
contra^ctus quod iussu etiam referri (D. xlvi. 1. 1 10. § 2) where 
qu,od iussu is short for the action so called ; of. D. xv. 4. 1 1. § 6 quod 
iussu actio in eos datur, &c. _ . . 
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Ad communi diuidundo iiuiicium (D. iii. 3, 1 16. § 1); per f ami- 
liae erciscundae iudicium (x. 2. 1 2. pr.; see also notes pp. 48, 49) 
are scarcely removed from ordinary language. 

32. For many technical phrases a particular order of the words 
was, if not invariably, at least usually, observed, e.g. honorum poa- 
sessio, capitis deminutio, caatrense peculium, dictio dotis, aduenticia 
do8, prqfecticia dos, in integrum restititerey in manum conuenire, 
legitima hereditas, legitirrui tutela, operis noui nuntiatio, patria 
potestas, pnpillaris auhatitutio^ suite heres. Schilling, confirming 
this observation of Hugo's, shews that there are some instances of 
the reverse order {Bemerkungen p. 406). For a similar fixity of 
order in lay writers see Lat. Gr. § 1042 : and the same in half- 
compounds, as pater familias, <&c., §§ 979, 983. So accepti latio, 
rati habitioj dtc, 

33. Causa used prepositionally *on account of, *for the sake of ', 
* with a view to ', is in all writers put after the genitive : as an 
ordinary substantive -it is usually prefixed, e.g. recepta est alia causa 
donationis qv/im dicimus honoris catisd (D. xxiv. 1. 1 42. Gai.). 
In D. VII. 1. 1 7. § 1 (see my note p. 66), causa is prefixed, perhaps 
because it does not mean * with a view to apprehended damage ', 
i.e. to the prevention of it, but *on the ground of apprehended 
dam^e'. 

Kalb points out that, when ex is used, Gains puts the genitive 
between the preposition and causa, Ulpian persistently puts the 
genitive after causa, e.g. ex usnditionis causa (Gai. ii. 20), ex 
causa uenditionis (Ulp. D. vi. 2. 1 14); ex fideicommissi causa (Gai. 
II. 253, 254), ea? causa fideicommissi (Ulp. D. xxv, 3. 1 5. §22; &c.). 

34. The omission of a copulative particle is common in such 
phrases as usus fructus, actiones empti uenditiy <&c., though it is not 
invariable (see note p. 27). And this omission is also found in 
naming authorities, even though only two are named, e.g. Sabinus 
Cassius (D. V. 1. 1 28 ; xii. 1. 1 31) ; Nerua Atilidnus (xvn. 1. 
145); Nerua Sabinus Cassius (xviii. 1. 1 57); NeruM Proculus (xx, 
4. 1 13); Mela Fulcinius (xxv. 2. 1 3. § 4); Froculus Cassius (xxxv. 1. 
1 43) ; Labeo Ofilius (xl. 7. 1 39. § 1); &c. 

In laws a similar omission in the combination of tenses is fre- 
quent, e.g. nisi quod.,,oportet oportehit {Lex Anton, 5==Bruns p, 
87); qu^ae uiae propius urhem Bomam sunt erwrU {lex lul. muUy 
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7 = Brans p. 96); quod adv^rsus earn legem fecU feeerity condemncitus 
est erU (ib. 25); quitie in senatu diocit dixerit {Lex Cornel, ap. Cic. 
Glu, 54. § 148); qui heredem /edt /ecerit (cf. Cic. Uerr. i. 41 — 43); 
quo ea uia idue iter deterius sit fiat {Ed. Praet, ap. D. xliii. 8. 1 2. 
§ 20) ; qu/im pe<mniam L, Titvus L. Baianio dedit dederit, credidit 
crediderit, expensum tulit tulerit, &c, (Agreement ap. Bruns p. 200.) 

Similarly su^s heredes accipere dehemus filio s filias^ sitie natur- 
ales sitie adoptiuos (D. xxxviil 16. 1 1. § 2. Ulp.); libertis libertalms, 
oftener libertis libertahv^que (Wilmanns* Index p. 684); in libertos 
Ubertasus stLos su^as patemos paternas, qui quae in ciuitatem Momanam 
non usnerint {Lex Salpens. xxiii. = Bruns p. 131). But we have also 
quos qiLcmie manumisi manumiserou^,.,filiosfiliasVre, &c. (D. xxxii. 
1 37. § 7.) 

Similarly quae praedia donationis causa tradidi, cessi, . . ,per te non 
ifieri, quominus redda/ntur^ restituantur (D. xxxii. 1 37. § 3). 

35. Repetition of the substantive in relative and demonstrative 
clauses is found in lay writers, but perhaps there is an imitation of 
the legal style. In Gains we have earn aetatam esse spectandam^ cuiu^ 
aetatis puberes fiunt (l 196); bona uero Latinorum pro ea parte 
pertinent J pro qua parte quisque eorum dominus sit (iii. 59) ; aut 
calatis comitiis testamenlum /Ofdebant, quae comitia bis in anno, &c 
(ii. 101), <kc. (More instances in Kalb, p. 84.) 

Kalb also points out that Gaius regularly uses quaienus after ea 
tenus, e. g. Inst. iii. 161 eaten/us cufn eo habeo mandati actionem, 
quatenvs msa interest implesse eum mandatu/m; D. iv. 2. 1 19 ; 3. 
1 26 ; 4. 1 27. § 1 ; xiv. 3. 110; 5. 1 1. So also other Jurists, e.g. 
Proculus, D. XVIII. 1. 1 69, <kc. Ulpian very frequently has qu/Uenus 
after hactenu^, e.g. ii. 14. 1 49, w quis hactenus desideret conueniri, 
quatenus /acultates patiuntur; viii. 5, 1 8. § 5; xviii. 4. 1 2. 
§ 3 ; &c. 

A repetition of the substantive with the demonstrative is found in 
Gui. I. 29 ; 32 si nauem mariiiam asdi/lcauerint . . .eaque nauis.,.por' 
tau^erit. In both places of Gaius the words arc apparently copied 
from a law or senate's decree. D. vi. 2. 1 11. § 4 (Ulp. from Julian) ex 
qtia causa.., ex ea causa; ib. 1 13. pr. (Gai.); id senatu^ consulto 
demonstratum est, quo senatus consulto comprehensum est (xl. 5. 1 22. 
§ 2. Pap.); qua in re... in ea re (Cic. TuM. 11. § 27): and see Lat. Gr. 
§ 1002. The extent to which this kind of repetition was carried in 
laws may be readily seen in Bruns* Fontes (passim), e.g. quern quomqm 
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ante suum aedificium uiam puhlieam h(ac) l{ege) tueri oporiebit, quel 
eorum earn uiam arbitratu eius aediliSf qvmua oportuerU, non tue- 
hitur, earn uiam aedilis, quoius arbitratu earn tueri oportueri^, 
tuemdam locato ; iaque aedilis diebus ne minus x, antequam locet, 
aput forum ante tribunale Buom propositum habetOj quam, uiam 
tuemdam et quo die locaturus sit et quorum ante aedificium ea uia 
sit ; &c. (Lex lulia munic, § 10 : Bruns p. 97 ed. 4). 

Quos pontifices quosque augures C. Caesar, quiue iussu eius 
coloniam dedvxerit feeerit ex colonia Genetiua, ei pontifices eiqu^ 
augures eoUmiae Genetiuae luliae sunto, eique pontifices auguresque in 
pontificum augurum cordegio in ea colonia sunto, ita uti qui optima 
lege optumo iure in quaque colonia pontifices augures sunt erurU (Lex 
UrsonenSy § 66 : Bnms p. 113). 

36. The repeated prefixing of relative clauses, shewn alsb in 
the last exti-acts^ is very common in laws. A good instance is the 
following : 

Quae colonia hac lege deducta quodue munidpium praefectura 
forum concilliabulum constituium erit, qui ager intra fines eorum 
erit, qui termini in eo agro statuti erunt, quo in loco terminus non 
stabity in eo loco is, cuius is ager erit, terminum restituendum cu/rato^ 
uti quod recte factum esse uolet (Lex MamiHa, Grom. ed. Lachm* 
p. 263), i.e. *it is the duty of the owner of any piece of ground 
within the territory of any colony established under this law to 
restore any boundary stone which shall have been set up in that 
territory and shall be missing in that piece of land '• 



Uses of Particles and Pronouns. 

37. Nee is very frequently used for non or ne.,.quidem, e.g. 
non quasi adempta, sed quasi nee data (D. xxviii. 4. 1 1. § 4. Ulp.) ; 
liber tinus nullo modo patri Jieres fieri possit, qui nee patrem kabuisse 
uidetur (Ulp. Reg, xii. § 3) ; ut quemadmodum incipere alias non 
possunt, ita nee remaneant (D. xlvi. 1. 1 71. pr. Paul.); non quecsi 
precario usum sed quasi nee usum (D. XLiii. 1. 1 1. § 6. Ulp.) ; si in 
meiallum datus in integrum restitutvs sit, perinde ac si fiec dam,natU8 
fuissety ad munera uel honores uocaiur (D. L. 4. 1 3. § 2. Ulp.); sena- 
tores hanc uaeationem habere non possunt, quod nee habere iUis nauem 
ex lege Julia repetundarum licet (D. l. 5. 1 3. Scaev.); qua ratione nee 
^ema/ncipando filium pecuUum ei aufert^ quod nee in familia retento 
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potest attferre (D. xlix. 17. 1 12. Pap.): &c. Kalb says, Gains uses 
neCj as a mere negative, only in the phrases nee mancipi and furtura 
nee manifestum. The usage is found in Seneca, Martial, Quintilian, 
<fea, see Lat. Qr. § 2232 ; Drager, Hist, Synt ii. 73 ed. 2 ; and Halm's 
Index to Minucius Felix. 

Elalb says that in coordinated clauses Gains almost always uses 
7ieque..,neque^ not nee,., nee. (In iv. 150 nee ui nee clam nee precario 
is an old formula.) 

38. The use of ne quidem together and prefixed to the emphatic 
word is certainly frequent in the lawyers, though not perhaps peculiar 
to them. (Kofifmane Gesch, d, Kirclienlat, p. 136 quotes Faustin. lib. 
jyrec, 2.) See my note on p. 12G and add to the references there given 
Gai. 11.218; D.xxiii.2. 1 60. § S.Paul.; xxv.2. 1 l.PauLj xxx. 1 114. § 11. 
Marcian.; XL. 1. 1 8. § 3. Marcian.; xliv. 7. 1 58. (59) Licin. Ruf.; 
XLViii. 18. 1 1. § 5. Ulp.; 19. 1 9. § 3. Ulp.; l. 2. 1 12. Callistr.; 6. 1 6. 
§ 12. Callistr. 

So also non quidem: e.g. non quidem ad agendum sed ad ad- 
miniatrandum (D. iii. 3. 1 43. Paul.). So alsa Curt. in. 11. § 10; 
Sen. Ir, ii. 10. § 3. Ut quidem (e.g. D. xxix. 2. 1 42. pr. Ulp. et qui- 
dem impune) is common in lay writers : see Lat. Gr. § 1623. 

39. Ceterum = alioquin : Quod circumspecte erit faciendum : 
ceterum nemo a^cedet ad emptionem rei'um pupillarium (D, iv. 4. 
1 7. § 8. Ulp.); qu^d sic accipiendumy si non dolus ipsorum inter- 
ueniat: ceterum cessabit restitutio (ib. 1 9. § 8. Ulp.). So xxxvii. 
10. 1 5. § 4. Ulp. Other instances in Klotz Lex. s. v. In the 
ordinary use of ceterum the other alternative is explicitly set out, e.g. 
sed haec ita, si mandato domini procurator egit : ceterum j si man- 
datum non est, &c. (D. in. 3. 127. pr. JJlp.); sed hoc post litem con- 
testata/m: ceterum ante indicium acceptum non dedpit actorem qui 
senegaipossidereiyi. 1. 125. Ulp.); ceterum aliter obseruantibus *if 
a different view were tiaken ' futurum, <fec. (xiiiii, 8. 1 2. § 28. Nerua 
ap. Ulp.), 

40. Suus is used not merely as a reflexive pronoun, i.e. as re- 
ferring to the person who is the subject of the sentence, or at least 
the subject of the discourse (Lat. Gr. §§ 2262 — 2270). It is used 
technically of a man's own heirs, i.e. of the children in his power 
(D. XXXVIII. 16. 1 1. § 2), sfwus heres, sui heredes (see note, p. 226). In 
this use suiis precedes heres. 



ccxxxiv Pro suo. Mistaken forms Chap, xvi 

Pro suo (D. xu. 10) was used technically where pro meo, dtc, 
would be more natural, e.g. Donata uel legcUa ttel pro doruUo uel pro 
legato etiam pro »uo possideo (D. XLi. 10. 1 1. pr. where indeed strict 
construction would require the plural pro meis; pro meo possideo 
follows just after). 

{Inter ae is becoming technical in Minnc. Fel. 18. § 1 inter «e... 
singuli dissimiles inuenimur, Cf. Sittl pie loc, Versch, d, lat, Spr» 
1882, pi 15.) 

For such uses as ^m nummis Jiominem emi (D. ii. 4. 1 10. pr.), 
where suis refers to hominem, there are classical parallels. Cf. Lat. 
Gr. § 1265. Cf. D. xxxiii. 10. 1 7. § 2 non tamen a Seruio dissentio, 
non uideri qiiemquam dixisae, cuivs non suo nomine ttsus sit, where 
suo refers to cuiu^ * that of which he has not used the proper name ' 
cf. notes, p. 225. 

41. On perinde and proinde see notes, p. 149. 
puta, ut putttf ib. p. 55. 

quisque attracted into the case of suus (e.g. sua quaque die D. 
XIII. 7. 1 8. § 3 j Tab. Baet. ap. Bruns p. 200), see Lat. Gr. § 2288. 



Formation of inflexions and words. 

42. Some unusual forms are found which are probably not due 
to the copyists pr to the compilers, but to a corruption or forgetful- 
ness of the proper form, e.g. praestauimus (D. iii. 5. 1 18. § 4. Paul.); 
praestauit (v. 3. 1 36. § 1. Paul.); praestarim (xxiL 1. 1 37. Ulp.). 
So also praestatu D. xviii. 1. 1 66. Pomp.; xix. 1. 1 11. § 18. Ulp. 

Also accederat (D. xxix. 2. 1 99. Pomp.), for which Mommsen 
reads accesserat ; adpulserU (xliii. 20. 11. § 18. Ulp.); expulsisse 
(l. 17. 1 18. Pomp). 

domu (abl.) is found frequently in the Digest, e.g. vii. 4. 1 22; 
XIX. 2. 1 60. pr.; Udict, ap. xxv. 4. 1 1. § 10. It is also found in 
Plant. MU. 126 and in some inscriptions (Neue Form^nlehre i. p. 
520 ed. 2). 

43, Stems in -torio- (-sorio-) are in very frequent use fcy the 
lawyers, some being words of ordinary life, others formed for tech- 
nical expressions. I have noted the following : ahsolutori/us, adiu- 
torium-j aestimatoria (actio), amatorius, amhulatoriv^, aratorius^ 
adsessorium, auditorium, halneaiorius, captatorius, cenatorius, cen- 
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8oriu8, cocinat6rvu8y cognitoriuSy coUitsoriey commissoria (lex), con- 
fessoria (actio), constitutoria (actio), contestatoriua, coopertorium, 
defunctorie, delatorius, deriaorius, derogatorius, deueraorium, dila- 
toria (exceptio), dimissoriae (littero/e), dormitorius, ereptorius, excep- 
toriua, exclusorius, exercitoria (actio), exhihitQrium (interdictum)^ 
fideiu88oHu8,fraudatoHum{int),fru8traioriu8, indutoritis, institoria 
(actio), interroga^toria (a>ctio), interusarium, iuratorius, luaoriua, man- 
da;toriu8, meritorium^ messorius, moratorius, negatoria (actio), notoria, 
nugatoriua, ohligatorius, olitoriua, peremptoriits, petitorius, pictoritiSp 
piscatorius, piatorius, portorium, posaessorius, potoriua, praeparatoritta^ 
praetoriita, procuratoriua, prohibitoriua, putatoriua, qtuieatoriua, recw- 
peratoriita, redhibitoria - (actio), repoaitorium, readaaoria (actio), 
reatittUorma, aectorium (irUerdictum), aecutorium (iudicium), aena- 
toriua, aignaioriua, atratoriua, aucceaaoriua, tectoHua, territorium, trir 
biUoriua, tutorivs, uenatoriua, uicUoriua, uindemicUorvua, uxoriua. 

The list might be greatly increased, if the Codes wei*e included. 

Stems in -ario- are twice as numerous (over 150), but they are 
not so largely legal. Some however have this aspect : e.g. arhitraria 
(a/itio), compromiaaariua, depoaitariTia, Jideicommiaaariiia, fiduciariua, 
fructuariua, hereditariua, honorariua, hypothecariua, iudiciariua^ 
legatarvaa, coUegatariua, pa/rtiariua, peculiaritia, priuilegiariua, pro-- 
prietaHua, aeqtieatraritia, auperjiciariua, teatamentariuay triticiaria 
(condictio), uenaliciarvaa, uauariuay uaufructuariu8f uaurariua, 

44. Adverbs in -ter are also very freely formed. I have noted 
these, many however being in common use elsewhere. Indeed, this 
formation is rather a prevalent use of the time than specially of the 
lawyers: cu^ter^ asqualiter, aliter, atrociter, avdacter, audenter, 
hreuiter, duiliter, clementer, communiter, competerUer, condicionaliter, 
congruenter, conaequenter, conatanter, continenter, conuenienter, cor- 
poraliter, criminaliter, difficiliter, diligenter, diaaimUiter, dupliciter, 
efftcaciter, elegamier, euidenter, fataliter, fauorahiliter, feliciter, fide- 
liter, fortiter, fraudulentery frequenter, frugaVUer, generaliter, graui- 
ter, habUitery immutahiliter, imperaonalitery impotenter, imprudenter, 
i/naequaliterf inciuiliter, inconaideranter, incunctanter, indifferenter^ 
vndvJbita/rUer, mefficaciter, ineleganter, infauorahiliter^ inatanter, iniu- 
tiliter, largiter, leniter^ leuiter, libenter, liberaliter, licenter, medioo- 
riter, militariter, naturaliter, neglegenter, notahiliter, patienter^ pecvr- 
HariteVf pecuniariter, peruicaeiter, petulanter, prindpaliter, pruden- 
teVf quadrifariter^ qualiter^ qualiterqualiteT, regulariter, aalubriter^ 
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sapienter, aegnitery similiter, simpliciter, Hngularitery solenniter, 
specialiter, subtiliter, sufficienter, turpiter, uehementer, uigilarUer, 
uiolenter, uniuersaliter, tUiliter, 

45. The formation of verbs from adjectives of the comparative 
degree is noticeable : e.g. certiorare (D. xii. 4. 1 5. § 1 and often); 
meliorare (vii. 1. .1 13. § 5); minoratus (xviii. 7. 1 10); peiorare 
(Paul Sent, ii. 18. § 1, but see Kriiger ad loc). 



CHAPTER XVII. 

AUTHORITIES FOR TEXT OF DIGEST. 

Fortune has favoured the great work of Justinian. The multitude 
of Mss. which are found at the present day, containing the whole or 
part of the Digest, is no indication of the chances of its having been 
lost. The great mass of them, indeed almost all, have been dii*ectly 
or indirectly copied from one MS. still existing at Florence, and have 
been written since the tenth or eleventh century ; so that with slight 
qualifications it may be said the line of authentic knowledge of the 
words of the Digest consists of a single thread. An accident in the 
ninth or tenth century might have destroyed any authentic knowledge 
of the bulk of Boman law. 

The examination and criticism of mss. have been conducted of 
late years so much more thoroughly, and on such improved methods, 
due to a clearer comprehension of the problem, that it would be a 
matter of very great regret if the Digest had not been edited critically 
by some competent philologer of the present or recent times. 
Happily this task has been admirably performed by the scholar 
best fitted for it. Th. Mommsen's edition (in 2 vols 4to., Berolini, 
1870) is founded on a new collation of the Florentine MS. made by 
Ad. Kiessling and Aug. Reifierscheid, which has been verified in all 
doubtful passages by P. Kriiger, R. SchoU, and others, so as to leave 
now no doubt as to the reading of the original scribe, or of the 
correctors of it. And Mommsen has made such an examination and 
Belection of other mss. as to enable their value, or, as it may almost 
be said, their general worthlessness, to be ascertained. The account 
I proceed to give of the authorities for the text of the Digest rests 
mainly on Mommsen's Preface to this edition. 
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The Florentine MS. was at Pisa in the middle of the twelfth 
century, and its preservation was carefully pit)vided for in the 
statutes of that city, dated 1284. Whence or when it came there is 
not known. It has been said that it came there from Constantinople: 
it has also been said that the Pisans carried it home as booty after 
the capture of Amalfi : but there is no sufficient authority for either 
statement. The Florentines on their conquest of Pisa in 1406 
carried it off with other booty to Florence, where it was kept in the 
public treasury in the Old Palace till 1786, when it was transferred 
to the Laurentian Library. The ms. is in two volumes, of which the 
fii'st contains 441 leaves, the second 465. One (additional) leaf 
containiug the Greek constitution A^Scokcv has been lost from the 
first volume, but it was copied in the sixteenth century. Each leaf is 
written on both in front and back and (excepting the three Latin 
prefatory constitutions) in two columns. Each column contains 44 
or 45 lines, the lines containing a various number of letters, according 
to Mommsen's estimate from 27 to 38, i.e. an average of about 32. 
The size of each leaf is about 14^ in. high, and 12^ in. wide : each 
column of writing is 10 in. long, and nearly 4^ in. wide. Twelve 
scribes have been employed on the MS., of whom ten have written 
the Digest proper, the prefatory constitutions being written by 
two others. The letters are all uncial, about ^ of an inch high, 
of a plain rounded character. There is as a rule no space or inter- 
punctuation between the words. Each extract* commences a new 
line, one letter usually projecting, and there is usually a colon at the 
end of the extract ; and sometimes a point or empty space after the 
name of the authors and before the commencement of a new clause* 
Marks similar to our own inverted commas are usually put where the 
words of laws or of the edict are quoted. No numbers or abbrevia- 
tions are found, unless some ligatures of letters at the end of a line 
are considered such. The inscriptions and subscriptions of the 
several books, the titles (rubricae) and the names of the authors of 
the extracts (occasionally, by mistake as it seems, the following word 
also) are with few exceptions in red paint 

The MS. was executed in the sixth or seventh century by Greeks, 
and, probably at the same time and place, was corrected by two 
other* Greeks, the first correcting Books i. — xviii., or thereabouts, 

^ i.e. what was taken by the scribe for a separate extract : but there are not 
a few instances of extracts being improperly divided and of others improperly 
united (Mommsen Pratf. p. xxxiii.). 
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the second correcting the remaining hooks. For our purposes they 
may he treated as one. It is due to this correction that the work, as 
we read it, is pretty free from gross copyist errors. Whether the 
corrector had the identical copy before him, which the original scribes 
liad, or another copy is not certain. There are appearances which 
speak for either theory. Mommsen inclines to the opinion that 
the corrector had a different copy before him. 

There is no other MS. of any considerable portion of the Digest^ 
which can be put on the same plane of evidence as an independent 
authority. But there are mss. of small parts which are invaluable 
because they are independent. Four leaves of a Naples palimpsest, 
of about the same age as the Florentine ms. contain x. 2. 1 3. fin.— 
1 16. pr.; 3. 1 23. fin.— 1 29. pr. med.; 4. 1 12. fin.— 1 19. Seven 
fragments of papyrus in Count Schonbom*s library at Pommersfeld 
near Bamberg, of similar age, have preserved some broken bits of 
XLV. 1. 11 35 — 73. Both these are copied out in the Appendix 
to Mommsen's first vol., and a facsimile of the Pommersfeld frag- 
ments is given in the Aj^pendix to the second vol. A third in dependent 
source are two MSS. of the Gromatici Scriptores which contain the title 
Jinium regundorum (x. 1). They are of the ninth or tenth century, 
and shew that the compiler of these wiitings of the land-surveyors 
had a different text before him from that exhibited by the Floren- 
tine MS. 

These three independent ms. sources have a special value besides 
their bearing on the particular correction of the parts of the Digest 
contained in them. They shew that the Florentine MS., good as it is, 
and carefully corrected as it has been, yet is not a perfectly faithful 
copy of the original. In the short title ^nmm regv/ndorum Mommsen 
counts five passages where the reading of the Florentine ms. requires 
correction, and seven others where it requires supplementing from 
the text given in the Gromatici, Similarly in 133 lines of Mommsen's 
edition, seven passages receive correction or supplement from the 
Naples palimpsest, and this number would probably be increased if 
the palimpsest were not mutilated or illegible in parts. Even the 
MSS. of the Code, which contain two of the prefatory constitutions of 
the Digest, do not agree entirely with the Florentine ms. 

The other mss. are all in small characters. One written in the 
ninth century contains the end of the Institutes and about half 
of the first book of the Digest. This fragment is one sheet, inserted 
in a MS. containing Julian's Epitome of the Novels, and now in the 
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public library at Berlin. It was either copied from a copy of the 
Florentine, or more probably from a ms. closely resembling the 

Florentine, 

All the other known MSS. come from the Bologna school of law, 
and are therefore called Bononienses. Very few contain the whole 
Digest; the gi-eat mass contain, more or less completely, one or other 
of the three volumes, into which the Digest was divided during the 
middle ages. These are (1) Digentum iietvs which contained Books 
1. — XXIV. 3. 1 2 as far as the words Ulpianus libra trigesimo^ ; (2) 
the Infortiatum containing Books xxiv. 3. 11 to end of xxxviii. : but 
the latter part of this, beginning with the words trea partes in Book 
XXXV. 2. 1 82, is often spoken of as a separate portion, and called 
(from the initial words) Tres Partes; (3) Digestum nouum* containing 
Books XXXIX. — L. (There is no trace of such a division in the Floren- 
tine MS.) There are at least 200 mss. of the Digestum uetusy and, 
if the three volumes be reckoned separately, probably 500 mss. of the 
Digest in all : the oldest of these being of the time of Irnerius the 
founder of the Bolognese school, who lived at the end of the eleventh 
and begioning of the twelfth century. Only the older and better of 
these mss. contain the inscriptions of the laws in full, and even these 
have not the Greek parts complete. Some mss. leave a blank, others 
insert a Latin version. The Bolognese mss. of the Digestum uetus are 
both older and better than those of the rest of the Digest. 

^ So Mommsen*s oldest mss. Others stop at the end of xxiv. 2. 

3 The origin of this division and of the names is nnknown. According to 
Odofredns (who died a.d. 1265) they are connected with the gradual way in which 
Justinian's works became known at Bologna. First the Codex i. — ix. and 
Digestum uetvs and nouum and the Institutes : then the Infortiatum without 
the Tres Partes: then the Three Books (i.e. Cod. x. — xii.) and last the Authenti- 
cum (i.e. Latin version of the Novels). Savigny (Oesch. des r'dm, Rechts ni. p. 
431 sq.) suggests that the Dig, uetus was first found, then the Dig, nouum ; then 
the Infortiatum which was so called (" strengthened ") when the Tres Partes was 
added to it, whether that was found subsequently, or, as Savigny thinks, pre- 
viously placed at the head of the Dig, nouum, Mommsen assigns no weight to 
Odofred's account {Pref. p. Ixxii.). Scheurl (Z, R. G, xii. p. 146. sqq.) points out 
that the course of study as settled by Justinian may have led to such a division 
of the Digest mss. as is found in the Bolognese copies. Books i. — xxxvi. were all 
that were intended for study. This coincides with the Uetus and Infortiatum 
(exclusive of the Tres Partes)^ if we suppose a few leaves lost at the end. Books 
I. — XXIII. were all to be lectured on ; of the remaining books only xxvi. xxvni. 
and XXX. The Uetus omits only these last scattered books, and contains all the 
continuous x)ortion, and only two titles more, these titles being closely connected 
with the preceding. Hence he thinks it may well be that the Bolognese found at 
first only a copy of the Uetus, and then of the Infortiatum less the Tres Partes, 
and, after obtaining the Florentine ms. or a copy of it, used the old mss. only to 
correct it^ Hence it comes that there is in the Bolognese mss. no valuable 
correction of the Florentine text in the Tres Partes ox Nouum (see below, p. ccxli). 



ccxl Belation of Bolognese to Florentine MSS. Chap, xvii 

Mommsen employed five MSS. of the Dig. uetua and rejected not a 
few others, all of the end of the eleventh or beginning of twelfth 
century. Of the Infortiatum he had only one, of the Dig, nauum 
none, earlier than the thirteenth century. 

The relation of these Bolognese MSS. to the Florentine is a matter 
of much difficulty. The distribution into three or four volumes, 
certain transpositions common to all the older of them, innumerable 
identical omissions, insertions, corruptions, shew that they are of 
common origin, variously corrected by conjecture or reference to 
a better us. This common original, was it the Florentine or another} 
Mommsen holds it to have been not the Florentine itself, but one 
copied from it Not the Florentine itself, because one notable 
transposition in Book xxiii. 3 does not accord with the pages of the 
Florentine MS., and the nature of the mistakes in the older MSS. points 
to a MS. written in a different character. But this original of the 
Bolognese mss. must have been copied from the Florentine, because, 
amongst other reasons, (1) the Bolognese mss. agree with the 
Florentine as against the Naples palimpsest and against the Gromatic 
mss. of X. 1 {Finvum regwndonim) ; (2) they supply none of the 
larger gaps^ in the Florentine and exhibit perpetually its errors; 
(3) they shew transpositions which are clearly explained by the 
Florentine ms. Of these, two are caused by an omission in the first 
writing of the Florentine, which was then supplied by the corrector 
in the margin, and the words thus added have been introduced, not 
into the right place, but into one in which a careless copyist from 
the Florentine would very naturally insert them. These are D. xxiii. 
3. 1 10. pr., shewn in facsimile appended to Mommsen's 2nd vol; 
and xxxviii. 7. 1 1 for which see Momms. Pref, p. Ixvii A third 
transposition is in the last title of the fiftieth book. All known mss. 
have this order of the extracts : 1 117, then 1 158. — ^1 199; 1 118. 
— ^1 157 ; 1 200. The Florentine ms. explains this precisely, a fact 
first noticed by Taurelli. Two leaves, viz. 463, 464 have been 
transposed by the binder and have thus led to the inversion". 

But this is not a complete account of the relation. For there 
are a fair number of passages in which these Bolognese mss. give us 

^ These larger gaps are (a) a space of 2^ lines between § 1 and § 2 of D. zxzvi. 
2. 1 19; (b) a space of 17 Imes and a single column at the end of xiivm. 20; 
(c) a space of more than four columns at the end of xlyiu. 22. Some smaller 
gaps are filled by the corrector (Monmisen, p. Iv.). 

> Savigny (Gesch, ni. p. 461 sq.) adopts a suggestion that the incon- 
venience of a different order in one copy from another led to all siss. behig 
piade to follow the Florentine order. 
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the true reading where the Florentine does not, and yet this time 
reading is such as cannot be reasonably attributed to conjecture. In 
particular there are a number of passages in which words evidently, 
or at any rate probably, genuine are supplied by the Bolognese Mss. 
and are absent from the Florentine. Savigny gives a list of 26 
such passages (Gesch. iii., p. 455). Mommsen enumerates 30 {Pre/, 
p. Ixx.), but disallows some of Savigny 's. The most probable ex- 
planation of the facts is therefore, according to Mommsen, that 
Imerius, or some one yet older, noted on his copy, mediate or imme- 
diate, of the Florentine, some readings of another i^s. different from 
the Florentine, and that this copy has been the parent of the 
Bolognese mss. (Pre/, p. Ixviii.). Whatever be the precise truth on 
this matter, it is clear on the one hand that the mass of variations 
from the Florentine readings are due to error or conjecture, an4 on 
the other that, being right in a few places, the Bolognese readings 
cannot be wholly neglected. Mommsen considers that there is no 
instance after the thirty-fourth book (and therefore no instance in the 
Tree Fortes or in the Digestum nouum) in which the bolognese 
reading, even if right, can claim to be superior to a conjecture. 
Curiously enough in the seventeenth book where the ordinary 
corrector of the Florentine is wanting (viz. from tit 1. 1 27 to tit. 2. 
1 30 inclusive ; see however Mommsen Fref, ad ed, mai, p. Ixxxvii.) 
the Bolognese recension is of real value. 

But there is another aid to ascertaining the real text of the 
Digest which is of greater value than the Bolognese mss., and that is 
the old Greek commentators. For they were nqt on}y commen- 
tators, but translators as well. It was all very vejl for Justinian 
to consolidate the law of Home, but the language qf half the empire 
and of the court was Greek, and the law had to speak the language 
of the judges, the practitioners and the suitors*. The chief law- 
schools were Constantinople and Berytus, both in Greek-speaking 
coimtries. Justinian's Constitutions issued subsequently to the re- 



^ As a specimen of the mode in which law Latin was tnmed into Greek 
compare the following extract from Stephanus' commentary with our 1 25. § 7. 
^TTftdi) elfy^Kafiey TpwnrofA^effdat, T(j5 ov<rov<ppovKTOvapl(p tA i^ (»} aurov /3i\ i^ dtripiSf 
ovffouippovKTovdpiov rlva vo'^rofieVi vbrepov ip (jS icarA SiadT^Krjv rj Xeydrov 6 ovaov^ 
^povKTos ffwianif rj koX tov Karii rpabiriovq, ^ iireptaTrjaiv rj Karii dXXov rpdirop Tipdi 
$(d Tfjs ipapLiKlae vepKiffKOvvdae rj rod KOfifiovpi di^idovvSo ovaov(ppovKToy XajSovra ; 
Aijal Toivvv 6 Hrfyoffoiy ajrodix^^"'^ ^^ avTov louXtavof, irpo<nropi^€ffdat, ravra T(jJ 
owtaffdTiTOTe yepofUpif ov<Tov<t>povKra.pi(fi, The law is thus briefly given in the text 
of Bas. TLaml ry rrjvxPV^'-v ^x**^' ''"^ ^'f TrpdyfULTOS avrov ^ e^ vfrrfpeo'las tov dovKov 

R. a 
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vised Code were almost all in Greek, though some few of them were 
published in Latin also. Hence Justinian's Latin law books re- 
quired interpretation into Greek. An early paraphrase of the Insti- 
tutes still exists under the name of Theophilus. For the Code the 
most celebrated interpreter was Thalelaeus, and his version it is 
which was chiefly adopted in those passages of the Code which were 
taken into the Basilica. For the Digest we have substantial remains 
of four interpreters, Dorotheus^ Stephanus, Cjrillus and one gene- 
rally called Anonymus. Theophilus, a professor at Constantinople, 
and Dorotheus, a professor at Berytus, assisted Tribonian in com- 
piling the Institutes, and were on the Commission for compiling the 
Digest. Theophilus was also on the Commission for preparing the 
first Code, and Dorotheus was on that for revising it. Both along 
with Thalelaeus are named among those to whom Justinian ad- 
dressed his Constitution (Omnem) for reforming the course of legal 
education. Stephanus was a professor of law, according to Heim- 
bach not the same as, but junior to, Stephanus the advocate, who 
was one of the compilers of the Digest. He appears to have lived 
and lectured about the middle of the sixth century. Cyrillus appears 
to have lived about the end of that century, but little is known of 
him. The nameless interpreter is in all probability identical with 
one called Enantiophanes, as the author of a book on the contradic- 
tory passages in the Digest {irepi cvavTio^avcuov). His real name was, 
according to modem scholars, Julian. Julian was author of a Latin 
Epitome of Justinian's Novels, and lived probably in the middle of 
the sixth century. Looking to the internal evidence and to the 
prohibition by Justinian (see above, p. xxv), we may conclude that 
the comments are reports of lectures : the versions may have been 
issued by the writers themselves. 

Our knowledge of these versions and commentaries is chiefly due 
to the Basilica (* Imperials '). Basil (Bao-tXctos) the Macedonian, 
emperor from a.d. 867 to 886, directed the consolidation of the 
Justinian law books into a single code of 40 (or 60) books, entitled 
* AvoKaOapa-i^ twv TraXatwv vo/xwv, 'Reformation of the old laws*. 
Whether this was completed or published is uncertain. He published 
a short institutional treatise called d Trpdxctpos voixo^, * Handy Law', 
which was re-edited in 885 under the name iiravaywyrj (*New 

1 Zacharia dates Dorotheus' version * after 542 ' : that of Stephanus * towards 
the end of Justinian's reign ', those of Cyril and Anonymus * in the reign of 
Justin * (565 — 578) ; the work of Enantiophanes * in the reign of Heraclius ' 
(610 — 641). See his Gesch. des gr, rom. Rechts, ed. 2. 1879, p. 5 sqq. 
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Edition') rov vofxov. His son, Leo the Philosopher, either com- 
pleted or revised and published, between 886 and 892 (Heimbach in 
Z, E, G, viiL p. 417), the code in 60 books which was commonly 
called Tct Paa-iXiKOL (from j^ao-tXcvs, not from the emperor Bao-iActos). 
No one ms. has pi-eserved to us the whole of this, but various MSB. 
have preserved parts, so that we have more than two-thirds of the 
whole, viz. Books i. — xviii. (the last three, however, being mutilated), 
XX. — ^xxx. (the last being mutilated), xxxviii. — xlii., xlv. — lii., and 
LX. Book XIX. has been partly restored from other works. The 
Basilica consist of large selections from the Digest, Code and Novels, 
arranged in this order under titles following in general the order 
of the Code, the matter, however, of Books viii., ix., xi., xxxix. 
1 — 3, XLiii. and xlvii. of the Digest being put mainly in the last 
three books of the Basilica. In a few titles some passages from 
Theophilus' paraphrase of the Institutes occur. They usually are 
placed first. 

About the middle of the tenth century a number of scholia or 
notes were added to the Basilica, and are found in the mss. These 
contain many extracts from the indices (' short expositions') of the 
old commentators on Justinian's works, and also a number of more 
recent notes. The extracts from the old Greek commentators are of 
great value, both for the text of the Digest itself and for its expla- 
nation. 

In those passages of the Basilica which were taken from the 
Digest, the Greek text is usually the version made by the anony- 
mous commentator (Julian ?), but Greek translations have been made 
of the Latin technical expressions which Auonymus and the others 
generally preserved \ Sometimes other versions, chiefly Cyril's, have 
supplied the text of the Basilica. • The compiler appears to have had 
before him the works of Stephanus and Dorotheus. Stephanus is 
largely represented in the Scholia, but his version is mixed with his 
commentary. It is no doubt a report of his lectures, and it is in 
accordance with this that notes of his are found only on Dig. i. — 
XXIII., XXVI, and probably xxx. These, with the addition of Book 
xxviii., are exactly the books on which, by Justinian's directions, 
lectures were to be given. Dorotheus' index has been used for the 
other books. Cyril's version and notes are also partially in the 
Scholia. All the older Scholia are adapted to Justinian's text, and 
the references are made to that. The versions differ from one another 

^ See, for instance, the passage quoted in the note on p. ccxli. 

j2 
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in point of fulness. Thalelaeus' version of the Code was literal (Kara 
iroBa). Dorotheus' version of the Digest approaches the same cha- 
racter, and is therefore the most useful for correcting the Latin text. 
Stephanus' version is a paraphrase, and hence obtained the name of 
TO irXaros, 'breadth'*. The versions of Anonym us and Cyrillus, the 
latter especially, were concise (/car hnrofji'qv), and for the text of the 
Digest are of use chiefly when neither of the fuller versions is pre- 
served. Mommsen has carefully used these sources for correcting 
the text of the Digest, and has made some useful remarks (Pref. 
p. Ixxiv. sqq.) as to the caution necessary in using, for the ascer- 
tainment of the Latin text, Greek versions, and especially Greek 
versions mixed with comments, and in comparing the evidence of 
this inferential text with that of the Florentine MS. 

The above account of the Greek writers rests on Heimbach's 
elaborate Prolegomena published in Vol. VL, a supplementary volume, 
of his edition of the Basilica. (See also an account in German by 
the same writer in Z, B, G, ii. 318 sqq.) Appended to this is a 
Manuals in which he assigns, partly by internal evidence, an author 
to each of the older Scholia which are preserved, and refers them to 
the appropriate passage of the Institutes, Digest, Code and Novels. 
Four of the books of the Basilica (xv. — xviii.) had previously been 
reedited from fresh ms. sources by Zacharia von Lingenthal, and 
these contain the Scholia conveniently arranged and named. (It 
is published as a kind of appendix to Heimbach.) Our present 
title, de usufructu, is contained in this, and forms by itself the 
whole of tit. 1 of the xvith Book of the Basilica. 

1 Cf. D. xLvi. 3. 1 13 Bed hoc iv irXdrci et cum quodam spatio temparU 
aecipi debet, ie. * most be taken broadly '• 
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CHAPTER XVm. 

OF THE MODE OF CITING THE DIGEST. 

The Byzantine commentators cited a passage by the number of 
the book, title and extract, prefixing ^u for Pl^Xlov, tl. for title 
and Sty. (La digest) for the extract. The Glossators, finding either 
no numbers or varying numbers in their Mss., cited by the rubric 
(abridged) of the title and the first words of the extract and of the 
paragraph. In the 16th century the numbers of the extract and of 
the paragraph were added, and, later on, the initial words were 
omitted. Until quite recently the practice continued of denoting 
the title by the rubric simply, but now the number of the book and 
title are usually given, and have sometimes superseded the rubric 
altogether. In Germany the rubric is usually given, except in 
books intended not so much for jurists as for philologers generally. 

Editions of the Digest have an index of the rubrics, by which 
the book and title can readily be found. The older editions, e.g. 
Godefroi's, have an index of all the extracts by their initial words. 

The order of arranging the parts of a reference also varies. The 
Byzantines generally put them in the order — book, title, extract. 
The Glossators did the like : rubric, extract, paragraph. But after 
them arose the practice of putting first the extract and paragraph 
and then the rubric. This is still the most usual way in Germany, 
though some have returned to what seems the more natural order. 

The Digest is denoted by Dig, or JD ; 11 or tt (for Pandectae): or 
in older books very often by j^ which has arisen by calligraphic de- 
velopment from a d with a line through it. (Transitional forms 
may be seen in Z.B.G. xii. 300 : see also xiii. 399.) 

An extract in the Digest is usually denoted by lex or i, or I : 
sometimes hjfr, (for fragmenturn). Sometimes cap, or c, for caput 
has been used. The paragraphs are usually denoted by §. 

I have adopted the plan of denoting the book by roman numerals, 
the title by arabic numerals, and always prefixing I to the number of 
the law or extract, and § to that of the paragraph. I have omitted 
the rubric, as probably not of much service to English readers, and 
as adding much to the length of the reference. 
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It is not uncommon in modern jurists to prefix or aflfix the name 
of the author of the extract, e.g. Ulp. or Gai, Some even add the 
work and book of the author. There are occasions when such an 
addition is useful, but as a rule it complicates the reference greatly. 

The following examples will show the principal modes. Further 
varieties are created by roman or arabic numerals, by addition or 
omission of brackets, and by different abridgements of the rubrics. 

Pi, s'. Tt a. Sty. Ky\ So Byzantine Commentators. 

D {ovff) de rei uind. I in rem, § tignum. So the Glossators. 

I in rem § tignum ff rei uind, (D or ff is often omitted, e.g. 

by Cujas.) 
I in rem 23 § tignum Q D de rei uind. 
L 23. § 6. D,de rei uind. So Gliick. 
L 23 § 6 cfe rei uind, (6. 1). So Savigny and Thibaut. 
fr. 23 § 6 (£e E, V. 6, 1 (Ulp.). So Bekker. 
Z>. de rei uind, vi. 1, 1 23 § 6. So Schrader. 
Paul. 21 ad Ed. (D. vi. 1, 23 § 6). So Voigt. 
Paulus Dig. 6, 1, 23, 6. So Mommsen in StacUsrecht, 
D. VI. 1. 1 23. § 6. 

The three books on Legacies (xxx, xxxi, xxxii) are often quoted 
2iS D, de legat i., D, de legat, ii., D, de legat, iii. 

The rubrics are abridged, e.g. xxii. 1. is quoted as de usuris 
instead of de usuria et fructihroB et causis et omnibus accessionihus et 
morfb ; xxiv. 3. as sol, matr, instead of soluto matrimonio dos quem- 
adm^odum petatur ; vii. 1. as (fe usufr,^ &c. Many are frequently 
quoted by initials, e.g. 

de I. et I. (for l. 1 de iustitia et iure); 

de O.I. (for i. 2 de origine iuris, &c.) ; 

de D.R. or de R.D. (for i, 8 de diuisione rerum et qualitate) ; 

de N.G. (for iii. 5 de negotiis gestis) ; 

de H.P. (for v. 3 de hereditatis petitione) ; 

de R. Y. (for vi. 1 de rei uhidicatione) ; 

de S.P.U. (for viii. 2 de seruitutihus praediorum urbanorum); 

de S.P.R. (for viii. 3 de seruitutihus praediorum rusticorum) ; 

de R. C. (for xii. 1 de rebus creditisy &c.) ; 

de O.E. (for xviii. 1 de contrahenda emtione) ; 

de A.E.Y. (for xix. 1 de actionibus emti uenditi) ; 

de R.N. (for xxiii. 2 de ritu nuptiarum) ; 
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de LD. (for xxiii. 3 de iure dotium); 
de H.I. (for xxviii. 5 de Jiereditatihus inatitTiendis) ] 
de A.v.O.H. (for xxix. 2 de acquirenda uel omittenda hereditate) ; 
de B.P. (for xxxvii. 1 de honorum possessionihus) ; 
de A.R.D. (for xli. 1 de acquirendo rerum dominio); 
de A.V.A.P. or de A. P. (for xli. 2 de acquirenda liel amittenda 
possessione) ; 

de O. et A. (for XLVi. 7 de ohligationihus et a^tionibus) ; 

de Y.O. (for xlv. 1 de uerhorum obligationibus) ; 

de I.F. (for XLix. 14 cfe iurejisci); 

de V.S. (for l. 16 c?e uerhorum signijlcaiione) ; 

de E,.I. (for l. 17 de diusrsis regulia iuris antiqui). 

The de is sometimes omitted. 

In the older books, e.g. Godefroi*s notes to Digest, earlier laws 
or titles are referred to with 8 prefixed (for supra)] later laws or 
titles with ^ or J (for infra). Thus (in a note on the earlier part) 
1 6 J c?e iure dotium refers to D. xxiii. 3. 1 6. 

A. t, (hoc titulo or huiua tituli) for the title on the subject on which 
one is writing. Eod. for eodem titulo^ for the last title referred to. 
Eubr, where the rubric itself is the subject of the reference ; t t, 
(toto titulo) when the whole title is referred to. Arg, is added to a 
reference when the passage cited does not directly, but only by 
inference (argumento), support the proposition. Uerhis or in uerbis, 
(in the Glossators uerai, for uersiculo) is prefixed to any special 
words on which stress is laid. 

When only one extract forms a whole title (e.g. XLiii. 15) I, un, 
or the like (for lex unica) is given in place of the number of the ex- 
tract. The last extract or paragraph is often denoted by I, ult. ovji, 
(finalis) or § ult; the last but one by § penult; &c. 

When there is more than one paragraph in an extract the first 
paragraph is quoted as pr., i.e. in principio ; and number 1 denotes 
the first-numbered, but really the second, paragraph. This probably 
arose from the notion, that it was unnecessary to begin numbering 
the parts of a law or extract, till you came to a new point or subject. 
In the old times when they quoted by initial words, if it hap- 
pened that several laws began with the same word, they were quoted 
thus, e.g. 1 5 of D. IV. 2 was distinguished as I metum i, 1 6 as ^ 
meturn ii, &c. 

The Constitutions printed at the commencement of the Digest 
directing its composition, &c. are still usually quoted by the final 
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words, viz. Const. Deo attctore, Const. Omnemj Const. Tanta or 
AcScDKcv (see above, p. xxiv). Similarly the constitutions prefixed to 
the code viz. Haec quae necessario, Summa reipvhlicae, and Cordi, 

The other parts of the Corpus Juris were quoted in analogous 
ways. The Codex was denoted by cod. or c. and the several consti- 
tutions either by cap. or more usually I. or c. or const, or cost. The 
Greeks have Suit, for Stdra^is. The Institutes were denoted by ist. or 
inst. or I., e.g., 

C. de pactis 1. si pascenda Inst, de rer. diu. § illud 

qtcaesitum. 
1. si pascenda C. de pactis § Ulud qua>esitum, Inst, de 

rer. diu. 
1 8. C. cfe pactis § 13 I. dfe rer, diu. 

1 8. C. de pactis (2. 3) or (ii. 3) § 13 I. de rer. diu. (2. 1) 

or (ii. 1). 
1 8 de pactis 2, 3. 

C. de pactis 2. 3. csti 8 I. de rer. diu. 2. 1. § 13. 

Cod. II. 3. 1 8 Inst, (or lust.) ii. 1. § 13. 

The Novels (or rather the Latin translation of them) are called 
in the older books AufJienticae, and so referred to as Auth. ; now as 
J^ov. and the sections as c. 2, &c. (for caput) sometimes with sub- 
ordinate paragraphs (§ 1, &c.). 

For fuller accounts see Thibaut, Civil. Ahhandl. p. 205 ; Schilling, 
Inst. I. §§ 39 — 42 ; Wachter, Pand. i. pp. 46 — 51. 



CHAPTER XIX. 

BOOKS RECOMMENDED. 

In conclusion it may be convenient if I name out of the large 
number of books on Roman Law some which seem to me especially 
useful to students of the Digest. Most, however, are in German. 

1. For the text, Mommsen's critical edition in 2 vols. 4 to is far 
the best : and, in a matter of text, everything depends on methodical 
examiuation and sifting of the authorities, followed by wise rejection 
of the bad and use of the good only. The stereotype edition in one 
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volume, including also Kriiger's revision of the Institutes, is quite 
sufficient for most purposes, and is that which all students should 
have. It contains all the various readings which they need to care 
about ; references to or citations of all passages extant from ante- 
Justinian jurists which have been incorporated in the Digest; 
references to the parallel parts of the Code and Basilica ; and a brief 
statement, at the commencement of each title, of the distribution of 
the several extracts among the groups of Works as ascertained by 
Bluhme. 

2. Next to the text of the Digest in importance come the 
remains of the ante-Justinian lawyers and of laws and legal docu- 
ments. The former are conveniently collected by Buschke (4th ed. 
1879), whose abundant learning and ingenuity are shewn in the 
notes and conjectural restorations of the text. But another edition^ 
less full and as yet incomplete, by Kriiger, Studemund and Mommsen 
is more trustworthy, because the text is less conjectural. The Vatican 
Fragments have been twice edited by Mommsen, viz. an apogi'aph 
and text with supplements (1860) and also a critical text in smaller 
form (1861). A third edition is to appear in the 3rd vol. of the 
last-named work. Gneist's Syntagma (i.e. parallel texts of Gaius 
and Justinian's Institutes) contains in the appendices and notes 
pertinent selections from Ulpian and Paul, and from other ante- 
Justinian sources. Of some other editions of Gaius I have spoken 
above, p. clxxx. 

Bruns* Fontes iuris Roraani (4th ed. 1879) contains all the 
extant laws outside of the Codes and Novels, specimens of convey- 
ances, agreements, receipts, &c., some other inscriptions which have a 
legal bearing, and legal extracts from Festus, Varro and others. 
Since Bruns' death (1880), Mommsen has undertaken the charge of 
the book and has published a small supplement. 

HaneFs Corpubs Legum (1857) contains all the infonnation we 
have respecting the imperial legislation not contained in the Codes 
(Theodosian, Justinian, &c.) or in the Novels. This information con- 
sists of extracts, from the Digest and historians and others, relating 
to the laws, digested in the chronological order of the Constitutions, 
with copious indices. Hanel has also edited critically the Theodosian 
code and the remains of the Gregorian and Hermogenian codes 
(1837) as well as the lex Romana Uisigothorum (see p. clxxiv). 

Justinian's Code has been edited critically by P. Kriiger (2 vols. 
4to.). The stereotype edition, uniform with Mommsen's Digest, is 
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convenient and sufficient for students. (A corresponding edition of 
the Novels by R. Scholl is only in part published.) 

3. As to notes or commentary on the Digest I can refer to none 
except Godefroi's at the foot of his editions. I have sometimes 
found it useful in giving a reference to some other pertinent pas- 
sage. Gliick's AusfUhrliche Erlduterung der Pandekten (56 vols.) 
is not a commentary on the Digest, but a series of treatises on 
the subject matter of the different titles of the Digest. On those 
particular passages which it happens to discuss the information is 
very good for the time, but the volume containing De usufruciu 
is dated 1808. Some of the volumes recently published, e.g. 
Amdts on Legacies (1868 — 1878 unfinished), Leist on Bonorum 
Possessio (1870 — 1879), are valuable monographs, with close refer- 
ence to the original authorities. 

The Byzantine Commentators, published in Heimbach's Basilica 
and Zachari'a's Supplement (see above, p. ccxliv) are sometimes of 
real assistance for the interpretation, as well as for the text, of the 
Digest. 

4. There are three lexicons to the Corpus Juris, all of which are 
excellent. Brisson's is the oldest, and as edited posthumously by 
Heineck (fol. 1743) is a very useful work. It contains references to 
other writers besides the Juiists. T regret that for some time I went 
without it under the false belief that it was superseded by the two 
others. 

Dirksen's (4to. 1837) is more modem, and has some special 
features. It contains examples of expressions synonymous, and op- 
posed to, the word in question. But it does not extend beyond the 
lawyers. 

Heumann's is the most modern (6th ed. 1884, 8vo.), has the ex- 
planations in German, is well done and is a handy volume. But it 
is even more exclusive than Dirksen's, having comparatively few 
references outside the Corpv^s luris, and the passages are not quoted 
so ftdly as in the other two. 

5. Of Histories and Institutional treatises there is none quite 
satisfactory. Zimmern's Geschichte (1826) is full, and good as far as it 
goes, but it is incomplete. It contains the external history and also 
the history of the law of persons and of the law of procedure. Schil- 
ling's Institutionen und Geschichte (1834 — 1846), also unfinished, in 
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some degree supplements Zimmern, as it deals with the Law of 
Things and of Obligations. Rudorffs is more modem (1857), and has 
a great deal of matter compressed into a small space, but is not free 
from rash conjectures, which are not suflSciently distinguished from 
what rests on fair evidence. It contains the external history and 
procedure, the latter very fully but concisely treated. 

Puchta's GursiM is a very able book, but the history of obliga-. 
tions, family law, and inheritance is published only from a brief 
lecture MS., his early death (1846) having prevented the completion of 
the work as intended. It has been frequently edited by Rudorff with 
additional notes, and lately (in 2 vola 1881) by P. Kruger. 

Walter's GescJiichte (2 vols. 3rd ed. 1860, 61) is the work of an 
accomplished scholar, learned both in Koman, Ecclesiastical and 
German Law. It is complete and clear, with some peculiar views, 
but for the general reader is more suitable than any of the above. 
The author is however dead, and a good deal has been done by the 
publication of inscriptions, the verification of texts, and the dis- 
cussions of lawyers and scholars since this work was last edited. 

The most recent work of this kind is Kuntze's Curstis and 
EoccursTM (2nd ed. 1879, 1880). The 1st voL (Cursus) is especially 
noticeable for containing among other matters a system of Roman 
private law at the time of the Classical Jurists. The Excursus is a 
collection of long notes on special points. Both volumes are full 
of the results of the most recent inquiries. There is a great deal 
of useful information and suggestion, but it is accompanied by a 
romanticism which largely obscures and perhaps sometimes distorts 
the ascertainable facts. 

Danz's Lehrhuch der Geach. d. r'om, Rechts (1871) is very con- 
venient for its analyses of various views on many controverted points 
(e.g. itisiurandum, res mandpi, neocum, Ktterarum obligatio, &c.). 

Keller's Institutionen (1861) are admirable on the matters of 
which they treat. The book is in fact a series of excursris. 

A good book, intended as a handbook for lectures, is Salkowski's 
Institutionen und Geschichte (3rd ed. 1880). It contains a continuous 
summary of the divisions and doctrines of Roman Law with a large 
number of illustrative passages selected from the original sources. 
Neither the history of the doctrines nor procedure is omitted. 
A convenient general book for those who have no other is Vering's 
Geschichte und Pandekten (4th ed. 1875) which also gives a brief 
account of German feudal law. 



cclii Books recommended Chap. XIX 

6. The passages in the Digest bearing on any particular subject 
or point are often scattered in different, and sometimes in not very 
obvious, titles. Hence a dogmatic treatise with ample references is 
necessary. Of such there is in Germany no lack. Monographs are 
too numerous to mention. Savigny is always admirable for learning 
and thought, and incomparable for grace of exposition. Puchta's 
(edited by Schirmer, 1877), Hocking's (1853—55, unfinished), Keller's 
(posthumous, 1866), Arndt8',Windscheid's,Vangerow's and Wachter's 
Pandekten are all excellent. The last two can be specially recom- 
mended both for matter and style. Yangerow's is not a continuous 
exposition, but a series of critical and analytical discussions of contro- 
verted questions of Homan law, very carefully and clearly written. 
Nothing however has been done to it since Vangerow died in 
1870. Wachter's Pandekten (based to some extent on Amdts) 
is not so well known, because it was only published in 1880, after 
its celebrated author's death. But it is clear and masterly. Arndts 
died in 1878, but his work has been reedited since. Windscheid is 
happily still alive. Both his and Amdts' works are in current use and 
high esteem. Other works might easily be named ; but all of them 
deal with the law as now received in Germany, and not, except 
occasionally, with the special exegesis of the Digest, and thus (e.g.) 
matters relating to slaves receive but slight attention. An able and 
elaborate book in French by Maynz in 3 vols, called Cours de Droit 
Romain (4th ed. 1876) may be especially recommended to those who 
do not read G^iman. 

7. The application of the Digest &c. to modern life is illustrated 
by a collection of cases from German law-courts, edited by Girtanner 
(4th ed. by Langenbeck, 1869), and adapted to Puchta's Pandekten, 
The decisions are not given, but a Pandekten-praktikum by 
Pagenstecher (1860) furnishes a guide to the solution. 

My references will, I think, be intelligible to those who wish to 
refer to the books. But it is well to mention that Z,G,R, means the 
Zeitschnft fur geachichtliche Bechtsuoissenschqft, edited by Savigny 
and others (15 vols. 1815 — 1850): and Z,E,G, the ZeiUBchrift fiir 
Rechtsgeschichte by Rudorff and others (13 vols. 1861 — 1878). The 
avowed successor of this is Zeitschrift der Savigny-Stiftung fur 
Rechtsgeschichte by Bruns, Pemice and others (1880, and still con- 
tinued). I have quoted this usually as Z,R. G. with continuous numbers 
(Vol. I. being Z.R.G, xiv. &c.). I regret not to have had access to 
some other German periodicals. 



APPENDIX A. 

Division and Order of Matters in the Digest. 

(See Chap, in.) 

DfTRODUCTOBT. 

Book I. 1 — 4. Introductory and general 

i. juBisDicnoir, parties to suits and bars to suits. 

Book L 5 — 7. Subjects of rights : freedom ; fatherly power ; 

adoption. 
8. Objects of rights : things corporeal and incor- 

poreal; individual, whole; sacred, pro- 
fane. 
9 — 22. Powers and duties of high state officers. 
IL 1 — 11. Jurisdiction. Securing appearance of parties. 

12. Days for trial : holidays : postponements. 

13. Production of docmnents (de edendo), 

14. Bargains not to sue, and bargains generally 

(de pactis), 

15. Compromises {de transactionihvs). 

m. I, 2. Qualification to conduct suits. Infetmy. 

3, 4. Authorised representation (de procuratoribus, 
&c.). 

5. Unauthorised representation (de negotiU gestis), 

6. Malicious suits (de calumnia), 

IV. 1 — 7. Annulment of suits; Intimidation, fraud, 

minority, cap, dent, &c. 

8. Arbitration. 

9. Action against ship-captains and inn-keepers. 

V. 1. Place of trial 

II. SUBJECT-MATTER OF SUITS. 

A. Suits by owners. 

Book V. 2 — 6. Suits for an uniuersitas ; viz. for an inheritance. 

VI. 1 — 3. Suits for individual things, viz. suits in rem 

by owners and quasi-owmers. 



ccliv Order of Titles. ^PP- -^« 

Book VII. 1 — 9. Personal senitudes. 

viiL 1—6. Real servitudes. 

IX. 1 — 4. Damage by fault and negligence (JLex Aquilia). 

X. 1 . Ascertainment of property (Finium regundorum). 
2, 3. Partition of property (Famil, ercisc, and Com. 

diu.), 

4. Production of disputed projperty {ad exktben- 

dum), 
XL (Supplementary.) 

1. Interrogatories. 

2. Consolidation of suits. 

3. 4. Spoiling or concealing slaves. 

5. Dice playing, 

6. Fraudulent surveyors. 

7. 8. Tombs ; funeral expenses : rights of burial. 

B. Suits on contracts. (Commercial dealings.) 

Book XII. 1. Money lent (miUuum), 

2, 3. Oaths, 

4 — 7. Money unduly paid. 

xilL 1 — 5. Other suits for recovery in genere, 

6. Recovery of loan in specie {commodcUum). 

7. Recovery of thing pledged {act pigneraticia), 
XIV. XV. Suits against principals on agents' contracts. 
XIV. 1. Shipmaster's contracts {act. exercUoria), 

2. Particular average {Lex Khodia). 

3. Shopkeeper's contracts {act, institoria). 



u 



Children's and slaves' contracts. 



XV. 

XVL 1. Guaranties by women {S. Uelleianum). 

2. Set-off {de compensationibus), 

3. Deposit. 

xviL 1. Unpaid agency {mandatt), 

2. Partnership {pro socio). 



} 



Purchase and sale. 



xvin. 1 — 7. 

XIX. 1. 
2 — 5. Hire, exchange, and the like. 

XX. 1 — 6. Pledge. Rights of pledgees. 

XXL 1 — 3. Rescission of purchase, and eviction. 
xxiL (Supplementary.) 

1. Interest ; mesne profits : delay. 

2. Loans on bottomry. 

3 — 5. Presumptions, documentary and personal 

evidence. 
6. Ignorance of law and of fact. 
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C. Suits axising from family relations. 

a. Husband and wife. 

Book xxni. 1. Betrothal. 

2. Marriage : who may intermarry. 

3 — 5. Dowry. 

XXIV. 1. Gifts between husband and wife. 

2. Divorce. 

19 1 Claims on dissolution of marriage. 

3 — 6. Eights of unborn children, and claims for ali- 
ment. 
7. Concubines. 

b. Guardian and ward. 

Book XXVI. 1 — 6. Appointment of guardians. 

7 — 9. Guardians' management and responsibility. 
10. Removal of guardians. 
XXVIL 1. Excuse from appointment. 

2. Maintenance and education of ward. 

3 — 6. Suits for and against real and assumed 

guardians. 
7, 8. Suits against guardians' sureties and local 
magistrates. 

9. Prohibition of sale of ward's land. 

10. Appointment of curator to lunatics, &c. 

D. Succession to deceased pater(mater}flAmilias. 

a. Succession by will : Testator, Heir, Legatee. 



Book xxviii. 


1 7. 


Wills : power and duties of testator. 




8. 


Time to heir to deliberate. 


XXIX. 


1. 


Soldiers' wills. 




2. 


Acceptance by heir named. 




3. 


Opening of will. 




4. 


Will protected against heir's disregard. 




5. 


Punishment of testator's murderer to 
precede opening of will {de JSc. Sila- 
niaiio). 




6. 


Interference with testator. 


h 


7. 


Codicils. 


XXX. 






XXXI. 




Legacies in general. 


XXXTT. 







cclvi Older of Titles. -^PP- A. 



Book xxxiii. 1 — 10 
XXXIV. 1 — 3 



, ' V Special Legacies. 



4. Ademption and transference of legacies. 

5. Matters of doubtful interpretation. 
6 — 9. Invalid legacies. 

XXXV. 1. Conditional legacies. 

2, 3. Heir's right to a fourth {Lea; Falddia). 

XXX VL 1. Universal legacy {Sc. Trebellianum). 

2, Vesting of legacies. 

3 — 5. Legatees' right to security. 

b. Succession in spite of and beside will. 

Book xxxviL 1 — 10. Succession of relatives in spite of the will 

{Bonorum possessio contra tahvZas), 

11. Praetorian succession in accordance with 

will {Bon, po88, secundum tahvlas), 

12. Succession to emancipated child. 

13. Wills of sailors and others like soldiers. 

14. ) Patrons' right to services and to suc- 
xxxviii. 1 — 5. J cession to property of freedmen. 

c. Intestate succession. 

Book xxxviiL 6 — 15. Succession by praetor's grant {Bon. poBs, 

ah intestato), 

16. Succession by statute {de suis et legitimis 

heredihvs), 

17. Succession of mothers and children {Sc, 

Tertidlianum et Orfitianum), 

E. Suits between neighbours, and some other matters. 

Book XXXIX. 1 — 3. Suits between neighbours {Op. rum, runt.; 

damn, inf.; aq.pluu. arc), 

4. Suits against taxfarmers. 

5, 6. Gifts inter uiuos and mortis causa, 

F. Claims to freedom arising from manumission or otherwise. 

Book xL 1 — 6. Manumission in various modea 

7. Slaves manumitted on condition {de statu 

liheris). 

8. Freedom without manumission. 

9. Ineffectual manumissions. 

v^ 10, 11. Grants to freedmen of freebom privileges. 
12 — 16. Assertions of freedom. 
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G. Acatiisition, especially by possession. 

Book XLI. 1. Acquisition of ownership. 

2. Acquisition and loss of possession. 

3 — 10. Acquisition by possession (de iMticapione, 
&c.). 

III. JUDOMENT AMD EZBCUTIOM. 

Book XLii. 1. Judgment. 

2. Confession. 

3. Voluntary liquidation (cessio bonorum), 

4 — 8. Execution: Possession by creditors; 
bankruptcy. 

IV. mJUNGTIONS, 8PB0IAL FLBA8, BONDS AND SUBBTIBS. 

Book ZLin. 1. Injunctions in general {interdicta). 

2 — 6. Injunctions in connexion with inherit- 
ances. 
6 — 15. Injunctions in protection of public rights. 
1 6 — 28. Injunctions in protection of private rights. 
29 — 30. Injunctions for production of freemen or 

children. 
31 — 33. Injunctions on behalf of moveables, 
lodgers' goods and pledges. 
XLiv. 1. Pleas in general 

2 — 6. Special pleas, viz. matter decided, length 
of time, fraud, intimidation, oath, 
unfair conditions on liberty, &c. 
7. Obligations and actions in general 

(introductory to stipulations). 
Stipulations. 
Sureties. 
Novation. 

Release of stipulations. 
Bonds required by praetor (de stipida- 
tionilms praetoriis). 



V. 



XLV. 


1—3. 


XL VI. 


1. 




2. 




3—4. 




5—8. 


[8HMENT OF WRONGS. 


Book XLV 11. 


1. 



Private wrongs in general. 
2—9. Theft and robbery. 
10. Insult. 

11 — 21. Extraordinary offences. 

22. Clubs. 

23. Popular suits. 



B. 
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Book XLVin. 1. Crimes. 

2, 3. Indictments and imprisonmentof accused. 
^ 4 — 15. Treason, adultery, violence, murder, for- 
gery, extortion, kidnapping, &c. 
16. False accusations. 

17 — 18. Criminal procedure. 
19 — 24. Punishments. 
XLix. 1 — 13. Appeals. 

YI. SPECIAL AND FUBUC LAW AMD IMTEBFBBTATIOM. 



Book XLTX. 14 


Crown suits {de iurejkd). 


15. 


Eflfect of captm« by enemy and of release 




(de postliminio). 


16. 


Military law. 


17. 


Privileges of soldiers and veterans. 


L. 1 12. 


Municipal government and duties. 


13. 


Claims of professional persons: suits 




against judgea 


14. 


Brokerage {de proxeneHcis), 


15. 


Census of property. 


16. 


Interpretation of special words and ex- 




pressions. 


17. 


Maxims. 



APPENDIX B. 

Division and Order op Works prom which Extracts were taken 

POR the Digest. 

The following is a list of the works from which extracts were taken for 
the Digest, arranged in the order in which the several Committees dealt 
with them. A bracket denotes the simultaneous handling of the works or 
parts of works there named. The list is compounded of the tables framed by 
Bluhme, pp. 266 and 445, and is given here as slightly emended by Krilger, 
whose list forms the 5th Appendix to VoL n. of Mommsen's larger edition 
of the Digest, and is also in the later issues of the stereotype edition. 
(I have however written Oai, Pomponi^, &c., not (as Kriiger does) Gaii^ 
Pomponiiy &c.) In the case of works, from which only one or very few 
extracts occiu*, the evidence on which the place in the list is assigned is 
necessarily very slight. 

The works are numbered consecutively on their first appearance in the 
list. Those printed in italics are not named, at least separately, in the 
Florentine Index. 



Pars Sabiniana. 



1 


Ulpiani ad Sabinum 


2 . 


POMPONI 


n 


3 


Pauli 






[Ulptani 




• 


POMPONI 






Pauli 






Ulpiani 




. 


POMPONI 






Pauli 






Ulpla.ni 




. 


PoMPONI 






Pauli 





libb. 

I — XIV. 
I— IV. 

I, n. 

XV — XXV. 

V — ^vn. 

Ill, IV. 
XXVI — XXIX. 

vin — XL 

V. 
XXX. 

xn, xni. 

VI. 



^ If any justification is needed for my writing this form of the genitive, I 
would refer to the numerous Priuilegia Ueteranorum in Corp, I, Lot, ni. p. 843 
sqq. They were written in Bome from the time of Claudius to Diocletian, and 
the reading is certain. They are thus among the best evidences of orthography. 
They invariably give the genitive in i, not in ii (Mommsen ib. p. 918). 



Order of Extracts : Sabinian series 



App. B 









libK 




Ulpiani ad Sabinum 

POMPOKI „ 




xixi— XL init 






XIV— XTtL 




Pacli „ 




vn, vm. 




Ulpiani „ 




XL fin.— xun. 




POMPOSI „ 




xvm— xxn. 




Padli „ 




IX, X. 




Ulpiani 




XLIT— L. 




POMPONI 




xxm— xxvn. 




Pahli „ 




XI, xn. 




Ulpiani 




LL 




PoMPONI „ 




XXIX. 




Padli „ 




TpT, 




POKPOKI „ 




XXX— XXXVI. 




Pauli 




SIV— IVL 


4 


Ulpiani ad edictum 




xivi— XIX. 




Pauli 




XXVIII— XXXI. 


6 


Gai „ 




II, X init. 


7 






TL 




Ulpiani ad edictum 




XXXI, xxxn. 


Pauli 




XXXII — xxxrv. 


Gai 


prouinciale 


xfin. 




Ulpiani „ 




xxxin, XXXIV. 




PAtJH 




xxxv — xxxvn. 




Gai 


prouinciale '. 


XI. 




Pauli bfctiiuifl 








Ulpiani ad edictum 




xxxv, XXXVL 




Pauli 




xxxvm. 




„ breuium 
Gai ad edictum proui 




vm. 




ncialc . . 


xn. 








xxxTii, xxxvm. 




Pauli „ 




xxSiS, XL. 




Gai „ prouinoiale 


sm, XIV init. 




Ulpiani ad edictum 




xxxiX— XL7. 




Pauli „ 




SLi— XLm init. 




Gai 




XIV fin., XV. 




Ulpiani ad edictum 




XLVI— L. 




Pauli „ 




XLni fin.— XLVL 




Gai 




XVI, XVII. 


8 


„ <U tMiamemU ad edict, praet. urbani 


I, II. 




Ulpiani ad edictum 




LI. 




Pauli „ 




ILVH, XLvm init. 




Gai 




XTin. 


9 


„ de UgatU ad edictum praetorie . 


I— nL 







I— X. 
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cclxi 



11 


Ulpiani de omnibus tribunahbus 


12 


„ opinionum . 


13 


„ de cenHibus . 




14 


luLiANi digestonim . 




15 


Alfeni uari digestorum . 




16 


Pax7LI epitomarum Alfeni digestc 


>ram 


17 


luLiANi de ambiguitatibus 




18 


„ ad Urseium Ferocem . 




19 


„ ex Minicio . 




20 


Afrigani quaestiones 




21 


rFLORENTiNi institutionum 




22 


Marciaki „ 




23 


Ulpiani „ 




24 " 


Gai „ 




25 


„ aureorum 




26 


,Pauli institutionnTn 
rFLORBNTiNi institutionum 
Margiani „ 
Gai 
„ aureonim . 




27 


ICallistrati institutionum 
Margiani institutionimi 
Florbntini „ 
Ulpiani „ 
Florbntini institutionum 
[Gai institutionum 






„ aiureorum . 
Pauli institutionum . 
Callistrati institutionum 
Marclani „ 




28 


Ulpiani de adulteriis 




29 


Papiniani „ 




30 " 


» » 




31 


,Pauli „ 
Ulpiani „ 
Pauli „ 




« 




32 


Ulpiani de sponsalibus 




33 


Pauli de dotis repetitione . 




34 


„ de adeigncUione libertorun 


n 


35 


„ de iure patronatus . 




36 


Nbrati regularum 




37 


Ulpiani „ 




38 


SCABUOLAB „ 




39 


Pauli 





Ubb. 

I — X. 
I — VI. 
I — ^Vl. 

I — xc. 

I — XXX. 

I— vni. 
lib. sing. 

I— IV. 
I— VI. 
I— IX. 
I — V. 

I, II. 

L 

I. 

L 
I. 
VL 

in. 
n. 
n. 
n. 

IV — IX. 
X, XL 
IL 

vn — IX. 

IIL 

nL 
u. 
m. 

X — ^xvi. 
I — ni. 
I, n. 

lib. sing. 
I, n. 

IV, v. 

in. 
lib. sing. 

19 

I — XV. 

I — ^vn. 

I— IV. 

lib. sing. 



cclxii 
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42 

43 

44 
45 

46 
47 

48 
49 
50 
51 
52 
53 
54 



58 
59 
60 
61 
62 
63 
64 



65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 



» 



>» 



» 



n 



19 



>» 



» 



40 Margiani regularum 

41 Ulpiani responsorum 
Margiani regularum 
Pauli 
Margiani 

POMPONI 

Ulpiani 

Ulpiani de officio proconsulis 

Pauu ad. Sc. Silanianum . 

de portionibus quae Uberis damna- 

torum conceduntur . 
ad legem luliam 
de conceptione formtUarum 

Magri publicorum iudiciorum . 

Uenulei Saturnini de iudiciis publicis 

Pauli „ 

Margiani de publicis iudiciis 

Masgiani „ „ 

55 (Margiani ad formulam hypothecariam 

56 \Gai de formula hypothecaria 

57 Margelli responsorum 
Nerati membranarum 
Magri de officio praesidis . 
Argadi Charibi de testibus 
Margiani de delatoribus . 
'Ulpiani de appellationibus 
Magri 



» 



n 



>> 



» 



» 



)) 



» 



Margiani 

fULPIANI 

Magri 

Margiani 

Pauli 

RuTiLi Maximi ad legem Falcidiam 

Pauli ad legem Fujiam Caniniam 
„ ad legem Aeliam Sentiam 

Ulpiani ad legem Aeliam Sentiam 

Pauli de libertatibus dandis 
de liherali causa 
de secundis tabulis . 
de iure codicillorum 
de centumuiralibus iudiciis 
de adulteriis . 
de senatus consultis 
ad So. Uelleianimi . 



w 



n 



» 



i> 



» 



» 



» 



Hbb. 
I, n. 
I, II. 
Ill, rv^. 
I — vn. 

V. 

lib. sing, 
lib. sing. 
I — X. 

lib. sing. 

lib. sing. 
I, n. 

lib. sing. 
i,n 
I — in. 
Ub.sing. 
I, n. 

I — XIV. 

lib. sing. 

n 

I — ^vn. 
I, n. 
Ub. sing. 

I, n. 

L 

I. 
m, IV. 

IL 

n. 

lib. sing. 

I — HL 
I— IV. 

lib. sing. 

n 
» 



App.B 



Order of Extracts : Edictal series 



libb. 

78 PaOLI de intercessionibuB feminarum . lib. eing. 

79 » ad orationem diui Antonini et Oom- 



„ de escuaationibua tutelanun 
„ ad orationem diui Seueri 
I) tfe uariU lectiombus . 

Ulpiani pandictarum 

Maori de re militan . 

Patjli de jwenia militum . 

Ulpiani de ofEcio ciiratoris rei publicoe 
„ de officio coiuvlaTium 

Pauli de officio proconaulis 

TJenulbi „ „ 

Claudi Satitrniki do poenis pagantnnm 

UoLUBi Uascuni tx Uge Rhodia 

Iauolkkqs ex jxMenoribui Labeotiu . 





Pars Edictalib. 




Ulpiani ad ediotum 


I— VL 


Pauli 








I— V. 


Qai 


jrouincialfl 






L 


Ulpiani „ 








vn. 


Padli 








VI, vn. 


Gai 


irouiuciale 






n. 


Ulpiahi „ 








vm— X init 


Padu 








vm— X. 


Gai „ 


DTouJDciale 






m. 


Ulpiahi „ 








xfin. — xn. 


Padu 








XI, xn init 


Gai „ 








IV. 


Paoli breuium . 








m. 


Ulpiani ad edictum 








xn^xiv. 


Pauli „ 








xnfin. — XVL 


Gai „ 


nouinoiale 






vinit. 


Ulpiani „ 








XV, XVI init 


Padli 








XX. 


Gai 


JTouinciale 






vfin., vL 


Ulpiani „ 








xvian., xvn. 


Padli „ 








XIX — XXL 


Gai „ 


srooiiiciale 






vn. 


Ulpiani „ 








XVUL 


Padli „ 








sxn. 


Gai „ 








vn. 



cclxiv 



94 



Ulpiani ad edictum 
Pauli 






Gai 

/Ulpian'i 
J Pauli 

Gai 

Gai 

Ulpiani 

Pauli 
IGai 
/^ Ulpiani 

Pauli 

Gai 

I Ulpiani 
Pauli 
Gai 

I Ulpiani 
Pauli 
Gai 
„ 
Ulpiani 

Pauli 
Gai 

'Ulpiani 
Pauli 
Gai 

/Ulplajji 
Pauli 
J Gai 



Order of Extracts : Edictal series ^PP* ^ 

libb. 

XIX. 

xxm. 
vn. 

XX, XXI. 
XXIV. 

vn. 
vin. 

XXI, xxn. 
XXV, xvn, xvuL 






prouinciale 



prouiuciale 



» 



I )» 



n 



prouinciale 



prouinciale 



prouinciale 



prouinciale 
praetoris urbani 



prouinciale 



prouinciale 



prouinciale 

praetoris urbani titiUo 
qui neque sequantur neque dttcantur 
Ulpiani ad edictum 
Pauli 






19 
99 
» 



prouinciale 



prouinciale 



Gai 

Ulpiani 

Pauli 

Gai 

/Ulpiani 
1 Pauli 

„ breuiiuu . 
,Gai ad edictiuu prouinciale 
^Ulpiani ad edictiuu . 

Pauli „ 

„ breuium . 
,Gai ad edictum prouinciale 



vfin. 
xxnL 
xvm, XIX. 

VL 

XXIV. 
XXV, XXVL 

vin. 

XXV. 

xxvn. 
vm, XIX. 

LVL 
LIV. 
XXI. 

Lvn. 

LV. 

xxn. 

Lvm, LIX. 
Lvi, Lvn init. 
xxn. 



LX. 

Lvnfin. 

YTTTT. 
LXI. 

Lvm. 
xxm. 

LXIL 

LIX. 

XVI. 

xxm. 
Lxm. 

LX. 

XVI. 

XXIV. 



App. B 



Order of Extracts: Edictal 



95 



rULPiANi ad edictum 
IPauli 
/Ulpiani 
I Pauli „ 

breuium 



»> 



M 



■I 



)) 



Gai ad edictum prouinciale 
a „ praetons urban! titulo de 

re ittdicata. 





ULPTANI 

Pauli 




Gat 




[Ulptani 




Pauli 




Gat 


[Ulptani 




Pauli 




Gai 




[Ulptani 


- 


Pauli 




Gai 




[Ulptani 


• 


Pauli 




Gai 




[Ulpiani 


• 


Pauli 




Gai 




[Ulptani 




Pauli 




Gai 


Ulptani 
Pauli 




[Ulptani 




Pauli 


• 


Gai 




[Ulptani 




Pauli 




Gai 




Ulpiani 




Pauli 




Gat 

1 




Ulptani 




Pauli 




Gat 

v 


96 


[Ulpiani 


97 • 


Pauli 


98 


Gat 



» 
n 
n 
w 
)) 

» 

» 

I) 
» 

» 
n 

n 

w 



prouinciale 



prouinciale 



prouinciale 



prouinciale 



prouinciale 



prouinciale 



prouinciale 



prouinciale 



prouinciale 



prouindale 



prouinciale 
aedUium curulvum 



M 



}) 



senes 
Hbb. 

LXIV, LXV. 

LXI. 

LXVI. 

Lxn. 

XVI. 
XXIV. 



cclxv 



Lxvn. 
Lxm. 

XXV. 

Lxvni. 
Lxrv. 

XXV. 
LXIX. 

Lxvinit. 

XXV. 

Lxx, Lxxi init. 

LXV fin., LXVI. 
XXV. 

LXXI fin. 
Lxvn. 

XXVL 

Lxxn, Lxxm. 
Lxvm. 

XXVI. 

LXXIV. 

LXIX. 

XXIX. 

LXXV. 

LXX. 

LXXVL 

LXXL 

XXX. 

Lxxvn, Lxxvm. 
Lxxn — Lxxrv. 
xxvn. 

LXXIX. 
LXXV, LXXVI. 

xxvn. 

LXXX, LXXXI. 

Lxxvn, Lxxvni. 
xxvm. 
I, n. 
» 



cclxvi 



Order of Extracts: Edictal series 

Hbb. 



App. B 



99 TlofTUfuufov aoTVPOfUKog fu>vofiip\os, 
TTlpiani ad edictum 

Pauli „ 

Qai „ prouinciale 

100 Qai „ praetoris urban! ^2^t^o 

de liberali causa, 

(Ulpiani ad edictum 
Pauli „ 
Gai ,, prouinciale 
„ „ praetoris urbani tUvlo 
depMicanis. 
/Ulpiani ad edictum . . . . . 

Pauli „ 

Gai „ prouinciale 

„ „ praet. urb. titulo de 

op. rum, nunt, 
„ de damn, infect, 
„ de aquae pluu, arc, 

105 Gai ad edict, pr. lu'b. de praediatorihxis, 

106 Pauli ad Plautiimi 



Liv, LV init. 
L, u. 

XX. 



LV fin. 

LIL 
XXI. 



Ln, Lin. 

XLTDl fin., XLUL 
XIX. 



102< 



103 
104 



\ 



107 Tauolbni „ 










. L 


108 POMPONI „ 






* ! 




. L 


Iauoleni „ 










. n. 


POMPONI „ 




, 






II, IIL 


Pauli „ 










. XV — xvni, 


Tauolbni „ 










. m — V. 


POMPONI „ 




, 






IV — vn. 


10) Pauli ad Uitellium 










. I — ^iv. 


110 „ de iure fisci 










. I, n. 


111 Celsi digestomm 










. I— IV. 


112 Marcelu „ 










. I — m. 


Celsi „ , 










.. V. 


Marcelu „ 










. IV. 


Celsi „ 










. VI — VIII. 


Maboelli „ 










V, VI. 


Celsi. „ 










IX — xn. 


Marcelli „ 










. vn, VIM. 


Celsi „ 










xin — xvL 


Marcelu ,, 








> ' 


IX — xn. 


Celsi „ 










xvn — xxT 


Marcelli „ 










xra— XV. 


Celsi „ 










. xxn. 


Marcelli „ 










XVI. 


Celsi „ 




p * 




. xxin. 


Marcelu „ 




» 4 






. xvn. 



API 


). 13 uraer oi Hjxtracts : Jliaicty 


u senea 




Ubb. 


Celsi digestonim 


XXIV — ^xxvn. 


Marcelli „ 


xvin— xxT. 


Celsi „ 


xxvni — ^xxxv. 


Marcelli „ .... 


XXn — ^XXDL 


Celsi „ 


XXXVI — XXXIX. 


Marcelli „ .... 


. XXX, XXXI. 


113 Ulplajii de officio conanlis 


. I — IIL 


114 MoDESTiNi differentianim . 


. I — TX. 


115 „ de TnaniiTni88iombus 


. lib. Ring. 


116 „ regiilamm 


. I — X. 


117 „ de ritu nuptianim 


lib. fling. 


118 „ de differentia dotis . 


» 


119 


„ excusationum . . . . 


I— VI. 


120- 


Ulpiani de officio praetoris tutelaris . 


lib. fling. 


121 


„ excusationum . . . . 


» 


122 MoDESTiNi de praescriptionibua . 


. I— IV. 


123 „ responsomm . 


I — XIX. 


124 „ de enucleatis casibus 


lib. sing. 


125 ,, de praescriptionibus 


II 


12(1 „ pandectanim . 


. I — xn. 


127 „ de henrematicis 


lib. fling. 


128 „ de inofficioso testamento . 


II 


129 Iauoleni ex Cassio .... 


. I — XV. 


130 „ epistulanim 


. I— XIV. 


131 PoMFONi ad Qnintum Mucium . 


I — XXXTX. 


132 Proculi epistularum . 


. I— VL 


133 PoMPONi uariarum lectionum 


. I — XV. 


Proculi epistularum .... 


. VU— XI. 


134 Callistrati de iure fisci . 


. I— IV. 


135 Pauu de censibus .... 


. I, n. 


136 Callistrati de cognitionibus . 


. I— VL 


137 Tertulliani quaestionum 


I — VIII. 


138 Ulfiani ad legem luliam et Papiam . 


L 


139 Pauli „ „ 


. 1. 


JTJlptani „ „ 
"Pauli „ „ 


. n— V. 


. n— V. 


140 Gai „ „ 


. I, IL 


fULPIANI „ „ 

'Pauli „ „ 


. VI— XV. 


VI — ^x. 


141 f Terenti Olementis „ 


. I — XX. 




Gat „ 


. lU — XV. 


142 


Mauriciani „ 


. n, m. 


143 Marcelli „ 


. I— m. 




Ulpiani „ 


. XVI— XX. 



cclxvii 



cclxviii Order of Extracts: Papinian series 

libb. 

144 Maori ad legem uicesimam hereditatium 

145 Gai ad legem Olitiam 

146 Pauu ad legem Cinciam . 

147 ABBn Menandri de re miUtari 

148 Tarruntbni Paterni „ 

149 Tertulliani de castrensi peculio 

150 MoDESTiNi de poenis .... 

151 LiciNi RuFmi r^gularum . 

152 Callistrati edict! monitorii 
LiciNi RuFmi regularum . 

153 Pafiri Iusti de constitutionibus 

154 Aeli Oalu de uerhorvm quae ad ius 

pertinent 8ign\ficatwne .1. 

155 luu Aquilab responsorum . lib. sing. 



App. B 



I, n. 
lib. sing. 

» 

I — IV. 

I— rv. 
Hb. sing. 
I — ^iv. 
I — ^iv. 

I — IV. 

vin — ^xn. 

I — XX. 



Pars Papiniana. 



156 Papiniani quaestionum 






. I — ^xxxvn. 


157 „ responsorum 






. I— XIX. 


158 „ defimtionum 






. I, n. 


159 JPauli quaestionum . 

160 ISCAEUOLAE „ 






. I — ^in. 






. I, n. 


TPauli „ 
\scaeuolae „ 






. IV — VIN. 






. m— VI. 


Tauli „ 






. IX— XL 


" SCAEUOLAE „ 






. VU— IX. 


Pauli „ 






. xn — XIV. 


SCAEUOLAE „ 






. X— xn. 


Pauli „ 






. XV. 


SCAEUOLAE „ 






. xni. 


Pauli „ 
scaeuolae „ 






. XVI — XX. 






. XIV — ^XVLU. 


Pauli „ 
scaeuolae „ 






. XXT — XXVL 






. XTX, XX. 


1(11 Callistrati quaestionum . 






. I, n. 


1(12 Pauli responsorum . 






. I — y\i. 


163 SCAEUOLAE „ 






. L 


Pauli „ 






. VIM— XV. 


SOAEUOLAE ,, 






. II — ^IV. 


Pauli ^, 






. XVI— XTX. 


SCAEUOLAE „ 






. V. 


Pauli „ 






. XX— XXTTT. 


SCAEUOLAE „ 






. VL 



App. B 



Order of Extracts : Papinian series 

Hbb. 



cclxix 



164 Ualbntis fideicommissorum 

165 Ulpiani 

166 Maboiani 

167 Gai 

168 Pauli 

169 POMPONI 

(Maeciani 
Ualentis 
POMPONI 
Ulpiani 
Pauli 



n 



)) 



}) 



99 



» 



» 



w 



» 



» 



» 



170 „ sententianim . 

171 Hermogeniani iuris epitomarum 
Pauli sententiarum . 
Hermogeniani iuris epitomarum 
Pauli sententiarum . 
Hermogeniani iuris epitomarum 
Pauu sententiarum . 
Hermogeniani iuris epitomarum 
Pauu sententiarum . 
Hermogeniani iuris epitomarum 

172 Gai de casibus . 

173 Uenulei stipulationum 

174 Nerati responsorum . 

175 Pauli ad Neratium . 

176 Tryphonini disputationum 

177 Pauli manualiimi 
Tryphonini disputationimi 

178 Pauli decretorum 

179 Gai regvlarum . 

180 „ regularum . 

181 Pauli de cognitionilms 

182 „ de concurrentibus actionibus 

183 „ de usuris . 

184 „ ad 8c. TurpUianum 

185 Marciani ad Sc. Turpilianum 

186 Pauli ad Sc. Llbonianimi . 



187 
188 
189 
190 
191 
192 
193 



» 



M 



»> 



» 



n 



>» 



V 



ad Sc, Clavdianum . 
de poenis omnium legum 
de poenis paganorum 
ad regulam Catonianam 
de forma testamenti 
de inofficioso testamento 
de tacitis fideicommissis 



I — TV. 
I — IV. 

I — ^vin. 
I, n. 
I, n. 
I, n. 

IX — XVI. 

V — vn. 
in — ^v. 

V, VI. 

m. 

linit. 

I. 

I fin., n. 

n. 

m. 

in. 

IV. 
IV. 
V. 
V, VL 

lib. sing. 

I — XIX. 

I — ^m. 

I— IV. 
I — XIL 

I, n. 

xm — XXI. 
I — in. 
I — in. 
lib. sing. 



cclxx Order of Extracts: Appendix 

Ubb. 
Id4 Pauli de instrumenii significatione . . lib. sing. 

195 „ ad Sc. Tertullianum 

196 ,, ad Sc Orfitianum . 

197 „ ad legem Falcidiam 

198 Qai de tacitis /icleicommissis 
199 
200 
201 
202 
203 



App. B 



» 



» 



»> 



ad Sc. Tertullianum 
ad Sc. Orfitianum 
de maniunissionibus . 
de uerborum obligationibufl 
ad legem duodecim tabularum 
204 PoMPONi enchiridi 
206 „ enchiridi 
206 Pauli de iure libellorum . 



n 



207 
208 
209 
210 



M 



)) 



» 



» 



de articulis libercUis causae 
de iuris et facti ignorantia 
de iure singulari 

de gradibus et adfinibus et nomini 
bus eorum 

211 „ de officio adgessorum 

212 „ de officio praefecti uigilum 

213 Ulpiani „ „ 

214 „ de officio praefecti urbi 

215 Pauli „ „ 

216 Abcadi Charisi de mimeribus ciuilibus 

217 AuR. Abcadi Charisi de officio praefecti 

praetorio 

218 Ulpiani de officio quaestoris 



n 



9) 

» 

I — in. 
I — in. 

I — VI. 

I, n. 
lib. sing. 

» 



n 

» 
n 

19 

n 



N.B. The place in the lists of the last seven books is not ascertained. 



Appendix Partis Papinianab. 



219 Pauli imperialium sententiarum in cog- 

nitionibus prolatarum 

220 QUINTI MUCI SCABUOLAE opcav 

221 Labeonis posteriorum a lauoleno epitoma- 

torum 

222 "Procvli ea; posteriorifms Labeonis 

223 ScAEUOLAE digestorum^ . 

224 Labeonis pithanon a Paulo epitomatorum 

225 PoMPONi epistularum 

226 „ S. consultorum 



i> 



I— VI. 

lib. sing. 

I — X. 
I — nL 

I— XL. 

I— vnL 

I — XX. 

I— V. 



^ Sometimes before, sometimes after, Labeonis Pithana. 



App. B Order of Extracts : Summary cclxxi 

227 ScAEUOLAE quaestionum publico tracta- 

tarum .... lib. sing. 

228 Ualentis actionum i — vn. 

229 Uenulei Saturnini actionum . i — x. 

230 „ „ interdictorum . . i — x. 

231 FuRi Anthiani ad edictum . . . i. 

The above-named 231 works are thus accounted for. 

In the Florentine Index there are named . . . 206 works. 

Of these, the following are not represented in the Digest : 

Sabini de iiu'e ciuili libri tres 
ScAEUOLAE de quaestione familiae lib. sing. 
Gai dotalicion fii^\iov cV 

Ulpiani HavbUrov pipXia dUa 
Pauli de officio praetoris tutelaris lib. sing. 
,, de extraordinariis cnminibus lib. sing. 
,, vTTodrjKapui fJtopoPifiXos 
„ ad municipalem lib. sing. 
„ ad legem Uellaeam lib. sing. 
yy de iiu'e patronatus quod ex lege Inlia et Papia 

uenit lib. sing. 
„ de actionibus lib. sing. 
,, de donationibus inter uirum et uxorem lib. 

sing. 
„ de legibus lib. sing. 
,, de legitimis hereditatibus lib. sing. 
MoDESTiNi de legatis et fideicommissis lib. sing. 
„ de testamentis lib. sing. 
Deduct these 16 



Separate treatises named in Index and represented in Digest 190 

Add, not named in Index at all 27 

named imder other heads, viz. : 

Oat ad edictum aedil, cund. (with 'ad edictum ')> 
Ulpiani „ „ 
Faidi „ „ f . 4 
„ ad Sc, Claitdiammi (with *Libonianiun')i 
titles (out of *Gai ad Edict, pr. urb.') separately named 
here 10 



Number of Works from which extracts appear in 

the Digest 231 



APPENDIX C. 

Proportion in which the bkveral Jurists were used to fork the 

Digest. 

The proporidon, in which the several jurists were used in order to form 
the Digest, is here given according to my own calculation. The figures 
differ slightly from those given in other books. 

In counting the pages of HommePs Palingenena^ I have omitted all 
extracts not taken from the Digest, and all citations as distinguished from 
extracts. These citations are properly included in the extracts of the 
author citing them, and cannot therefore also be included among the 
extracts of the author cited. Hence my estimate differs from that given in 
the Diet. Antiqq, The amoimt of print in each page of Hommel is not the 
same when the extracts are short, as when they are long and continuous, 
so that the estimate must be regarded as only approximate. (Five of 
Hommel's pages contain about as much matter as three of Mommsen's 
stereotype edition.) 

In counting the extracts I have not resorted to Hommel, but to the 
Digest itself in Mommsen's stereotype edition. I have followed the inscrip- 
tions as there given, without conjectural alteration. But such extracts as 
xxxiiL 4. 1 13 I count as Paul's, not Labeo's ; xxxix. 6. 1 15 : xlix. 17. 1 10 
&c., I have referred to Marcellus, not to Julian or Pomponius; XLvm. 5. 
1 8 (Monmisen) I count as Marcian's; 1 9 as Papinian's. The extracts 
from Satuminus (xl. 16. 1 2) and Claudius Satuminus (xLvm. 19. 1 16) I 
have counted with those of Venuleius. The numbers here given differ but 
slightly from those given by others, e.g. Rudorff, and may well be accoimted 
for by the changes in Mommsen's edition: but as he gives Pomponius 
7 more and Marcianus 8 less, I have in their case verified my figures by 
coimting again. 



Ulpianus 

Paulus 

Papinianus 

Scaeuola 

Pomponius 

lulianus 

Gains . 



Number of 
Hommers pages. 

590 


Extracts. 
2464 


268J 
92 


2081 
601 


74i 
70J 
68 


306 

578 
456 


63 


535 



App. C Proportionate use of the several Jurists cclxxiii 



Number of 


- 


Hommel's pagea 


Extracts 


Modestinus 40} 


344 


Marcianus 36} 


283 


lauoleniis 23 


206 


Africanus 23 


131 


Marcellus 21 


161 


Tryphoninus . 18} 


80 


Callistratus . 15 


101 


Celsus 14 


141 


Uenuleius (including CL Satuminus) 1 1 


72 


Macer 10 


65 


Hermogenianus .... d} 


107 


Jjabeo 9 


61 


Alfenus 9 


54 


Neratius 7} 


63 


Maecianus ..... 7} 


44 


Proculufl 6 


37 


Florentinus 4 


42 


Terentiua Clemens . .. 3} 


35 


Ualena 3 


20 


Arcadius 2} 


6 


Papirius lustus .... 2 


18 


Menander 2 


6 


Licinius Rufinus ... 1 


17 


Tertullianus .... l 


5 


Inn. Mauricianus ... 1 


4 


Furius Anthianus ... } 


3 


Q. Mucins J 


3 


Tamintenus .... J 


2 


lul. Aquila ... J 


2 


Rutilius Maximus ... ^ 


1 


Aelius Gallus .... ^ 


1 


4'tvony7rKm8 {in our mss.) . } 


5 


Total . . nearly 1510 


9142 



R. 



S 




APPENDIX D. 

Chbonolooical table of Emperors Ain> some principal events 

(from Rudorff, Fischer, &c.). 



A. U. C. 


B.C. 


1 


753 


245 


509 


260 


494 


303-4 


451—0 


305 


449 


311 


443 


387 


367 


388 


366 


390 


364 


442 


312 


450 


304 


467 


287 


490 


264 


cir. 512 


242 


513 


241 


523 


231 


527 


227 


536 


218 


538 


216 


550 


204 


553 


201 


557 


197 


570 


184 


585 


169 


fter 587 


167 


605 


149 



Rome fomided. 

The first Consuls. 

1st Secession of Plebs, 

The Decemuiri. xii Tables. 

2nd Secession of Plebs, 

Censorship established (a. u. c. 319 Mommsen). 

Leges Liciniae Sextiae* 

First Praetor Urhanua, 

Rome taken by Gauls. 

App. Claudius ce/wor. 

Cn. Flavius publishes /ormt^a« actionum. 

3rd Secession of PUhs, 

1st Punic war begins. 

Praetor inter peregrinos. 

Sicilia the first Roman province. 

End of 1st Punic war. 

Sardinia made province. 

First Provincial Praetors. 

2nd Punic war begins. 

Battle of Cannae. 

Lex Cinda, 

End of 2nd Punic war. 

Hispania citerior and vlterior made provinces. 

M. Porcius Cato Censor. 

Lex Uoconia, 

Rlyricum made province. 

3rd Pimic war begins. 

M^ Manilius cos. 



• 

.D 




\ \ 

Chronological table cclxxv 


A.U.C. 


B.C. 




608 


146 


Caiihage destroyed. 






Africa ] 








Macedonia 


. made provinces. 






Achaia 




621 


133 


Tib. Gracchus killed, 
P. Mucius Scaeuola cos^ 
Asia made province. 


631 


123 


C. Gracchus killed. 


634 


120 


Oallia Narhonensis made province. 


637 


117 


Q. Mucius Scaeuola (augur) cos. 


639 


115 


M. Aemilius Scaurus cos. 


649 


105 


P. Rutilius Rufus cos. 


652—3 


102 1 


Marius defeats Teutones and Cimbri. 


652 


102 


CUicia treated as province (organised a. u. c. 
687). 


659 


95 


L. Licinius Crassus ) 

Q. Mucius Scaeuola (pontifex) J ^^^^' 






663 


91 


Social war begins. 


666 


88 


Social war ends. 


672 


82 


Sulla dictator. Leges Comdiae (before 675). 


673 


81 


Gallia Cisalpina niade province. 


675 


79 


Sulla retires. 


680 


74 


Bithyniay CyreTie^ made provinces. 


687 


67 


Creta made province. 


688 


66 


C. Aquilius ^o^^or. 


690 


64 


Syria made province. 


691 


63 


M. Tullius Cicero cos. 


694 


60 


Triumvirate of Caesar, Pompey and Craasus. 


695 


59 


C. lulius Caesar cos. 


702 


52 


Milo kills Ciodius. 


703 


51 


Ser. Sulpicius cos. 


705 


49 


Caesar crosses Rubicon. 
Lex Rvibria (before 712). 


706 


48 


Battle of Pharsalus. 


709 


45 


Lex Julia municipalis. 


710 


44 


Caesar is killed. 


711 


43 


Triumvirate of Octavius, Antony and Lepidus. 
Cicero is killed. 


712 


42 


Battle of Philippi. 


714 


40 


Lex FaZddia, 


723 


31 


Battle of Actium. 


724 


30 


Aegyptus m«ade province. 


725 


29 


Octavian receives ivLS trib, and imperium for 
life. Trib, pot. part of his title, first in 731. 



cduvi 



Chronological table 



App. D 



A.U.C. 


B.C. 




727 


27 


Octavian called Augustus. 


736 


18 


Leges ItUiae de adtUteriis and 
ordinibiu passed by Senate. 


751 


3 






A.D. 


Birth of Christ. 


754 


1 




757 


4 


Lex Aelia Senim, 


758 


5 


C. Ateins Capito cos. 


761 


8 


Lex Fvfia Caninia, 


762 


9 


Lex Fapia Poppaea, 


763 


10 


Sc SUanianum, 


767 


14 


Tiberius imp. 


772 


19 


Lex lunia Norhana, 


780 


27 


Lex lunia UeUaea, 


783 


30 


C. Cassius Longinus cos, suff. 


786 


33 


M. Cooceius Nerva dies. 


790 


37 


Caligula imp. 


794 


41 


Claudius imp. 


799 


46 


So, UeUeianum, 


807 


54 


Nebo imp. 


809 


56 


Sc, TrebeUianum, 


817 


64 


Burning of Rome. 


818 


65 


Conspiracy of Piso. 


821 


68 


GALBAlTn^. 


822 


69 


Otho imp, 
UiTKLTJUS imp. 
Uespaslanus imp. 


823 


70 


Destruction of Jerusalem. 


832 


79 


Titus imp. 


834 


81 


DOMITIANUS imp. 


849 


96 


Nebua imp. 


851 


98 


Traianus imp. 


859 


106 


L, Minicius Natalis cos. 


870 


117 


Hadbianus imp. 


882 


129 


P. luuentius Celsus cos, 
Sc, luv^ntianum. 


891 


138 


Antoninus Pius imp, 
M. Uindius Uerus | 
Pactnmeius Clemens ^<>«- ««*/ 






914 


161 


M. Aubelius 1 . 
L. Uebus 1 ^^'^^^ 






922 


169 


Verus dies. 


930 


177 


M. Aurelius \ . 







